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LCBA SOFTBALL GAME AT
ALL PRO FREIGHT STADIUM
Thanks to the generosity of our fantastic sponsors, the LCBA hosted our second softball game for our members and their family
and friends at All Pro Freight Stadium (Lake Erie Crushers) on Thursday, August 28, 2014. The weather couldn’t have been more
perfect for a nice evening game. We had 32 members play in the game. Team Captains were Wayne Nicol and Anthony Rich.
Team Nicol won the match but everyone that played had a fantastic time - even if they were mighty sore on Friday! Families and
friends came to cheer on their favorite players and enjoy some dinner. The younger audience was treated to face painting,
unlimited inflatable jumping, bubble blowing and Stomper even joined in on the fun.
A big THANK YOU to our sponsors for making this event possible:
RVM Enterprises, Inc. • Spitzer Auto Sales • Nurenberg, Paris, Heller & McCarthy • Waldheger, Coyne • Cook & Nicol
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PRESIDENT’S MESSAGE
Kurt. D. Anderson
I trust I'm not the only one who believes NBC is wallowing in disrespect with a show
like Bad Judge. While comedy is built on the out-of-place and unexpected, I find it
hard to laugh at 'a sexy-trashy woman', with multiple bedmates, repeatedly arriving to
work late and hung over, who is definitely out of place sitting on the bench and delivering verdicts. I get far more enjoyment watching the attorneys of the Lorain County
Bar Association working hard in the real world to promote honor, dignity and
professionalism.
For example, the LCBA's Unauthorized Practice of Law Committee, the Ethics and
Grievance Committee, and bar counsel Chris Cook, have been working hard to protect
the public from unlicensed, unskilled 'advisors' and upholding the ethical obligations
of our profession.
The LCBA's Social Committee has been providing opportunities for fun, safety education, and positive publicity, most recently with the 'Rockin' Race Shoot-Out'. On
Saturday, September 20, Association members and their friends and families enjoyed a
day filled with expert safety and shooting instruction at Select Fire Training on Bagley
Road, a longest drive competition at Elyria Country Club's incredible golf simulator,
and a night at the races at Lorain County Speedway. A big thanks to committee chair Andy Young for organizing the activities,
and to the law firm of Nurenberg Paris for its sponsorship.
Our substantive law sections are becoming even more active, hosting 5 seminars in the past 3 months, including the joint
DR/Juvenile blockbuster 'Domestic Retreat' at Kalahari Resort. Six more seminars are planned before the end of the year, including the Annual Professional Conduct seminar on December 12, which will provide all the ethics, professionalism, and substance
abuse CLE's needed for the reporting biennium. (For more details, see the full schedule of seminars later in this publication)
Each of you should have received an e-mail or other communication from the chairs of the sections and committees for which
you have signed up, encouraging your involvement. If you have not signed up for a section or a committee, please call the Bar
Association office and we will promptly link you with a section or committee that interests you most.
Lastly, please be sure to attend the New Lawyers Reception on November 14, 2014 at Corks and Stubby's in Amherst. It is a
great opportunity to meet and welcome the newest generation of Lorain County attorneys and to network with members of the
bench and bar. It is always a fun time, and a great opportunity to reflect on the honor and dignity of our profession and Bar
Association - despite anything on TV.
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Right to Attorney Applies at Resentencing Hearings
By Kathleen Maloney
The Ohio Supreme Court ruled that criminal defendants are entitled to counsel at resentencing hearings held to impose postrelease control. However, in this case the defendant, Curtis D. Schleiger, ‘knowingly, intelligently, and voluntarily’ waived his
right to an attorney at the hearing, Justice Terrence O'Donnell wrote in the court’s opinion.
The decision resolves a conflict among Ohio appellate courts about whether defendants have the right to be represented by an
attorney at these types of resentencing hearings.
In August 2009, a jury found Schleiger guilty of felonious assault and carrying a concealed weapon. He was sentenced to eight
years in prison for the assault and 18 months for the concealed weapon charge. Schleiger appealed, and the appeals court stated
that the trial court improperly imposed his post-release control and returned the case to the trial court for resentencing.
At the resentencing hearing, the trial court offered to appoint counsel for Schleiger and informed him that an attorney in the courtroom could represent him or assist with any questions. Schleiger talked to the attorney and then told the court he wanted to represent himself. At the trial court's request, the standby counsel remained in the courtroom to assist if needed. The court resentenced Schleiger to three years of mandatory post-release control after his release from prison.
On appeal, the Twelfth District Court of Appeals determined that an offender does not have a right to counsel at resentencing
hearings imposing mandatory post-release control. The decision aligned with rulings from four other appellate districts in the
state. But it conflicted with a decision from the Third District Court of Appeals. The Twelfth District notified the Supreme Court
of the conflict. Citing U.S. Supreme Court precedent, Justice O'Donnell explained that the right to counsel under the Sixth
Amendment to the U.S. Constitution applies to critical stages of criminal proceedings, and sentencing is one of those stages.
He wrote that a resentencing hearing conducted to impose statutorily mandated post-release control is a critical stage of a criminal proceeding because it involves sentencing. He noted that a trial court may correct an improper post-release control sentence by
following the procedures set forth in R.C. 2929.191, which requires the court to hold a hearing. ‘Although a resentencing hearing
to impose a mandatory term of post-release control requires the court to adhere to R.C. 2929.191, counsel's presence assures that
the court complies with the directives of the statute, that it does not exceed the scope of the hearing, that the defendant understands
the imposition of post-release control, and that issues are properly preserved for appellate review,’ Justice O'Donnell wrote.
The court then turned to whether Schleiger had waived his right to counsel. One of Ohio's rules governing criminal proceedings
states that a defendant charged with a serious offense may only waive counsel ‘knowingly, intelligently, and voluntarily.’ Justice
O'Donnell noted that the trial court reviewed Schleiger's presentence investigation report, had an understanding of his background and his ability to grasp the nature of the hearing, and assessed any legal danger associated with him proceeding without
attorney representation. Justice O'Donnell concluded that the record shows that Schleiger knowingly, intelligently, and voluntarily
waived his right to counsel.
Joining the majority opinion were Chief Justice Maureen O’Connor and Justices Paul E. Pfeifer and William M. O’Neill. Justice
Judith Ann Lanzinger wrote separately to concur in the court’s judgment that Schleiger had waived his right to counsel but to dissent from the majority's holding that criminal defendants are entitled to counsel at post-release control resentencing hearings. Her
opinion was joined by Justices Sharon L. Kennedy and Judith L. French.
Justice Lanzinger reasoned that an attorney is not necessary at a resentencing hearing on post-release control because the court
is simply issuing a correction to its earlier judgment. The resentencing hearing for Schleiger only imposed the sentence of postrelease control that was mandated by statute, she noted. ‘By mandating the right to defense counsel for a hearing that simply concerns the correction of a post-release-control error, the majority unduly broadens the meaning of ‘critical stage’ of criminal proceedings,’ Justice Lanzinger wrote. ‘Schleiger’s prison sentence was already imposed and remained intact, and the hearing at issue
was held merely to correct the omission of the fact that he was subject to three years of mandatory post-release control. This
ministerial correction did not involve any discretion and did not (and could not) change his original sentence of incarceration.’
2013-0743 and 2013-1046. State v. Schleiger, Slip Opinion No. 2014-Ohio-3970.
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THE INTRODUCTION OF MEDICAID’S ‘SUPER LIEN’
AND OTHER RECOVERY EFFORTS1
Attorneys Nicholas Bobb and Zachary Pyers
In recent years, it has been impossible for attorneys involved in personal injury claims to avoid the changing landscape concerning
Medicare's 'Super Liens' and the need to account for Medicare's interest for future medical payments when resolving claims. This
article examines how similar changes are occurring with Medicaid. With federal and state legislatures taking additional steps to ensure
that government funds are properly utilized, we have seen the implementation of mechanisms to recover Medicaid funds when there is
a third-party or other entity who should have been the primary payer for such medical expenses. This article examines two of these recent
changes: the utilization of the Medicaid Secondary Payer Program; and, the Medicaid 'Super Lien.’
The Medicaid Secondary Payer Program
In December 2013, Congress passed the Bipartisan Budget Act of 2013 amending 42 U.S.C. 1396a(a) and effectively creating the
Medicaid Secondary Payer Program. This program, described below, was initially set to take effect on October 1, 2014. However, on
March 31, 2014, Congressed passed a Bill that delays the implementation of the Medicaid Secondary Payer Program until October 1,
2016. This delay gives states an additional two years to evaluate and implement the Medicaid Secondary Payer Program.
Under 42 U.S.C. 1396a(a), as amended by the Bipartisan Budget Act of 2013, as a condition to receiving Medicaid funds each state is
required to create a Medicaid Secondary Payer Program. These programs must take all reasonable steps to identify cases where Medicaid
may be a 'secondary payer.’ Medicaid is a secondary payer when it covers services rendered in response to an injury for which a third
party is liable.
In addition to identifying cases where Medicaid may be a secondary payer, each state's plan must contain a secondary payer recovery
component where the state takes all necessary actions to enforce its rights against liable third parties. When a state identifies a primary
payer other than Medicaid, it must return money coming from the primary payer to the federal government. 42 U.S.C. 1496b(d)(2)(A)-(C).
To ensure compliance, the federal government treats these amounts as 'overpayments' and reduces subsequent Medicaid payments to the
states accordingly.
(continued on following page)
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In response to the secondary payer requirement, several states are enacting legislation to ensure compliance. Rhode Island, for example, enacted Gen.Laws 1956
ß 27-57.1-1 entitled 'Interception of insurance payments.’ This legislation creates,
what Rhode Island calls, a Medical Assistance Intercept System ('MAIS'). Any
insurer doing business within the state is required to participate in the program.
MAIS electronically matches Rhode Island Medicaid recipients with liability and
workers' compensation insurance claims. Insurance companies and attorneys have
the option of doing a data match through the Insurance Services Office (ISO)
ClaimSearch or utilizing the MAIS interactive lookup system. MAIS is designed
to intercept payments of $500 or more for reimbursement to the State of Rhode
Island's Medicaid Program. If the claimant receives Medicaid, the insurer must
forward payment to Rhode Island's Office of Health and Human Services for
Medicaid's portion of the bill, with the balance being sent to the claimant. In addition, Rhode Island requires parties settling personal injury or workers' compensation claims to report settlements to the state for secondary payer purposes.
Other states have taken steps to implement Third Party Payor compliance too. In
2012, Vermont passed legislation that requires insurers to take 'reasonable steps' to
determine whether Medicaid is a secondary payer. In 2013, West Virginia passed
a bill that provided an assignment of rights to the Department of Health and
Human Resources to recover for medical expenses paid on the Medicaid beneficiary's behalf from any third party.
Based upon the increased pressure to recover Medicaid funds, it is anticipated that
other states, including Ohio, will take steps similar to Rhode Island, Vermont and
West Virginia to recover these Medicaid payments.
The Medicaid Super Lien
In addition to the implementation of the Medicaid Secondary Payer Program,
Medicaid was dramatically expanded under the Affordable Care Act. This expansion means that the number of beneficiaries, and necessarily the amount of federal and state dollars spent covering these beneficiaries, has dramatically increased.
This increase in beneficiaries, in part led to the passage of the Bipartisan Budget
Act of 2013 and certain amendments to Section 1902(a)(25) of the Social Security
Act (42 U.S.C. 1396a(a)(25)). Specifically, the Bipartisan Budget Act of 2013
strikes the phrase 'payment by any other party for such health care items or services' and replaces it with 'any payments by such third party.’ Additionally, Section
1912(a)(1)(A) of the Social Security Act (42 U.S.C. 1396k(a)(1)(A)) was amended by striking the phrase 'payment for medical care from any third party' and
replacing it with 'any payment from a third party that has a legal liability to pay
for care and services available under the plan.’ These legislative changes effectively expand the portion of settlement proceeds from which Medicaid can seek
recovery for its lien. Previously, Medicaid was only permitted to recover funds
from the portion of a settlement, judgment or award that represented compensation for medical expenses. Once these amendments take effect, Medicaid can seek
recovery from the entire amount of any settlement, judgment or award.
These legislative changes were also largely seen as a reaction to the recent U.S.
Supreme Court’s decision in Wos v. E.M.A. ex rel. Johnson, 133 S.Ct. 1391
(2013),2 that struck down a North Carolina statute. The Court concluded that
North Carolina’s statutory scheme for Medicaid lien recovery from judgments,
(continued on following page)
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settlements, or awards was improper because it allowed the state to recover money from judgments, settlements and awards, which did
not constitute reimbursement for medical expenses. These recent changes under the Affordable Care Act do two things for the Medicaid
liens that were prevented by the Court's ruling in Wos. First, by removing the reference to 'health care items and services' when describing a state's right to recovery for benefits paid on behalf of a Medicaid beneficiary and replacing it with 'any such payment by a third
party,’ the new law effectively removes the limitation on state Medicaid to recover from only that portion of a settlement or award that
was related to medical expenses. As such, Medicaid recovery now applies to the total amount of a judgment, settlement or award, including awards for lost wages and pain and suffering.
Second, the bill removes the language limiting the state's right of assignment for any payment made by a third party. By removing the
language 'to the extent of such legal liability,’ the bill extends a state's right of recovery beyond medical items and services Medicaid may
have paid for. Thus, effective October 1, 2016, Medicaid will be empowered to recover its lien based upon the total amount of the settlement or award as opposed to only that portion of the settlement or award that had been determined to include past medical care.
However, until this amendment takes effect, practitioners should follow Arkansas Dep't of Health & Human Servs. v. Ahlborn (2006) and
its progeny.
Medicaid Moving Forward
Both the Medicaid Secondary Payer Program and the Medicaid 'Super Lien' are working to reshape the landscape of personal injury litigation and settlement. States are now arming themselves with tools that allow them to identify situations in which they are likely to have
'Super Lien' status and to recover their liens from a larger portion of any settlement, judgment or award. Because these programs are still
in their infancy, and not all states have utilized these provisions, it is impossible to predict what their effect will ultimately be on personal injury litigation here in Ohio. However, what is not difficult to predict is that these programs will make litigation more complicated for the attorneys involved.
Endnotes
Reprinted with permission from the Columbus Bar Association.
2
The effects of the Wos opinion were discussed in the 2014 Winter Edition of the Columbus Bar Association Lawyers Quarterly,
entitled 'Is Ohio's Medicaid Right Of Recovery Statute Preempted By Federal Law?’
1

Attorney Nicholas Bobb and Zachary Pyers are attorneys with the Reminger firm in Columbus, Ohio. Nicholas focuses his legal practice on a wide array of areas including commercial and corporate litigation, professional liability, oil and gas leases, as well as estate and
business planning. Zach also focuses his legal practice on a wide variety of areas including commercial and corporate litigation, and professional liability.

DISABILITY INCOME
INSURANCE
Lorain County Bar Sponsored Plan Administered By:

Miller & Proffitt, Inc.
PO Box 3813
Mansfield, Ohio 44902
Phone 419-522-0622
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New Lawyers Seminar held on August 22nd at the Carlisle Visitor's Center
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Alternative Fee Arrangements Do They Exist, What do They Look Like, and do They Work?
Attorney Matthew Curran
In August 2007, the American Bar Association published a cover story in its monthly magazine called, 'The Billable Hour Must Die,’ by noted
attorney and author Scott Turow. The premise of Turow's article was that the billable hour rewards inefficiency as opposed to success, which
inevitably leads to distrust from clients. The article suggests that., in a worst-case scenario, the billable hour actually puts the client's interests
at odds with the firm's interest and therefore creates a conflict,. Hence, in his view, the billable hour needed to be replaced.
The article generated considerable discussion and commentary within the legal community at the time. But seven years later, the billable hour
is obviously not dead. In fact, it remains the most common form of billing for many of us.
Nevertheless, alternatives to the billable hour - commonly known as alternative fee arrangements or AFAs - are emerging and gaining prominence. More and more clients are demanding that AFAs be utilized. Some law firms are shifting their billing practices exclusively to AFAs
and away from the billable hour mode, which is a trend expected to increase. So while the billable hour is not yet dead, AFAs are becoming
more common. Attorneys who are not open to implementing billing arrangements other than traditional hourly billing might be at a competitive disadvantage going forward.
While there are many versions of AFAs out there, a handful of arrangements are beginning to crystallize as the most common. The sidebar
on the next page highlights the most standard examples of alternative fee arrangements.
The Key Component
Creative firms and their clients can develop innovative new AFA models, or create hybrids by combining concepts from two or more of the
basic AFAs. For example, a firm could adopt a blended rate and a cap, but insist on a success bonus for effective early resolution (either settlement or dispositive motion) that ultimately saves the client money as opposed to protracted litigation. The specific mechanics of any arrangement can be effective as long as they support the key component of any healthy attorney-client relationship, which is that for alternative fee
arrangements to be successful, the structure has to be perceived as fair to both sides. It must work for the outside attorney and the client.
(continued on following page)

Introducing Spencer Ryan
Your Lorain County Bar Association's
‘Authorized Agent’
Spencer Ryan is your Lorain County Bar Association's ‘Authorized Agent’ for
Lawyer’s Malpractice Insurance. Before entering the insurance field, Spencer was
licensed and practiced law in Lorain County, making him uniquely qualified to
organize the complex coverage plans necessary in professional fields. For expert
guidance in creating your next malpractice insurance plan, call Spencer Ryan at
Ryan-St. Marie Insurance today. 440-322-3200 • spencerryan@windstream.net
Visit us online at ryanstmarieinsurance.com • Visit us on Facebook
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If an AFA has the look or feel of something that is only intended to squeeze the outside firm, it will not be a viable alternative to traditional
hourly billing. 'If an alternative fee arrangement is set up in such a way that outside counsel feel they are not being fairly compensated, they
are not going to want to take on the next matter where we need them,’ says Amy Scholl, Assistant General Counsel, Litigation, at Luxottica in
Mason, Ohio. 'What we've found is that both the company and outside counsel need to see a benefit to using an AFA for the engagement - and
the relationship - to be successful.’
Why Clients Like Alternative Fee Arrangements
While there is a perception among some firms skeptical of AFAs that their sole purpose is to drive down legal fees, that perception may not be
accurate. Clients do not prefer AFAs just because they may help reduce total legal expenses. The benefit of certainty is equally important.
'For our clients, while controlling overall cost is a factor, what we see is that cost-predictability is an even more attractive aspect of AFAs,’ says
Nicole Auerbach, founding member of Valorem Law Group, a national firm based in Chicago, Illinois that bills using AFAs exclusively
(www.valoremlaw.com). 'In-house counsel need to know that a matter will stay within a budgeted amount, and AFAs help achieve that goal.’
Katherine Ruwe, Senior Counsel-Global Litigation and Dispute Resolution for the Procter & Gamble Company, agrees. 'AFAs allow me to
know at the start of a matter how much will be spent, so the business can budget accordingly.’
In addition, AFAs can be much easier to administer than traditional hourly bills.
'In many instances, AFAs streamline and simply the entire billing process,’ says Ruwe. 'With an arrangement like a flat fee agreement, there is
no need to scrutinize a legal bill every month line by line. I spend less time on housekeeping, which allows me to focus on the substantive work
I need to do.’
Why Outside Counsel Like Alternative Fee Arrangements
For outside counsel - from solo practitioners to big firm lawyers - there are advantages when an alternative fee arrangement is successfully
implemented.
Just as clients like AFAs because of the cost-certainty, that same certainty can be advantageous for outside counsel as well, for both financial
and resource-allocation planning. By having a commitment from the client for a certain budgeted amount, future revenue because more predictable, as opposed to the uncertainty of open-ended engagements. When revenue is more certain, firms are able to avoid the painful exercise
of writing down time or cutting a bill that has already been issued, which eliminates a corresponding hit to financial numbers.
Additionally, AFAs can lead to better alignment with clients. The clear focus of a legal engagement is on obtaining the best result, without the
distraction of whether a matter was staffed accurately from a budget standpoint. For example, in a blended rate arrangement, a budget-conscious client does not have an incentive to see if a first year associate spent 'too much' time on a memo, or whether it was a good use of time
for a senior partner to attend a case management conference. When a client has peace of mind about a bill, that improves the relationship.
Finally, just like clients, outside lawyers often find that AFAs are more efficient to administer and result in more prompt payments.
'It is so much easier for me to send out a one-page bill for a
set amount,’ said Steve Wolterman, of Wolterman Law LLC
in Loveland, Ohio. 'It makes the process run much more
smoothly and quickly on my end, as opposed to trying to
review and edit a multi-page bill with a dozen or more entries
from multiple timekeepers.’
'Moreover,’ said Wolterman, 'if a bill is simple and for an
agreed-upon amount, it's easier for a client to review and
therefore payment is facilitated.’
The Future of Alternative Fee Arrangements
IT is unclear exactly what the future holds for legal billing
arrangements. Even if Turow's 2007 ABA Magazine article
is wrong about the ethics of the billable hour, traditional
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traditional hourly billing is not necessarily what the legal community will see as the optimal way for lawyers to charge for services in the future.
Many believe that AFAs show legitimate promise in terms of efficiency and attorney-client alignment, with benefits for both clients and outside
counsel. At the same time, it is becoming fairly clear that AFAs will never take precedence over traditionally hourly billing until both clients
and firms are comfortable and confident using them. IT is difficult to envision a future without any billable hours at all. However, it is
becoming equally difficult to envision a future where 'alternative' billing arrangements are not seen as, in fact, mainstream.
Basic Alternative Fee Arrangement Structures
Fixed Fee or Flat Rate - A set price for a piece of work. IT can also be a set charge for an entire category of work.
Examples: Charging $500 to drafty an EEOC charge response, regardless of actual time spent on it. Or, handling all of a company's subpoena
response for a flat rate of $1500 per month.
Cap - Hourly billing that will not exceed a certain level.
Example: Firm agrees to a $10,000 cap on fees for a due diligence document review project, meaning the client will not be charged more than
$10,000 no matter how many hours are actually spent. Total fees could come in under $10,000.
Collar - Firm and client agree on a budget and a set 'collar' around that budgeted amount. If the actual hourly fees incurred are within the
collar, no adjustment is made. IF the actual hourly fees incurred are above or below the collar, firm and the client share in the savings or
additional expense.
Example: The budget for a piece of litigation is $100,000 with a 10% collar. That means that if the actual incurred fees are between $90,000 and
$110,000, no adjustment is made. If the fees are less than $90,000 or greater than $110,000, both parties agree to share the difference evenly.
Blended Rates - Firm charges one rate for work, regardless of who performs it.
Example: For a matter with a senior partner (billing rate $300), a junior partner (billing rate $200) and an associate (billing rate $100), firm
agrees that all work will be billed at $175, no matter who performs it.
Hold Back/Success Bonus - Rates are reduced with an incentive for effective early resolution.
Example: Firm reduces hourly rates by 25% through discovery and dispositive briefing phase of a litigated case. IF the case is won on
summary judgment, the firm gets the 'missing' 25% of its fees back as a bonus. As an increased incentive, the firm could negotiate for an additional 10% of fees as a bonus, so the total
compensation to the firm would be its full
fees, plus 10%. If case proceeds to trial, firm
continues to bill at 75% of its usual rate.
*All fee contracts must comply with Ohio
Prof. Cond. Rule 1.5
This article has been reprinted with permission by the Cincinnati Bar Association and
Matthew Curran.
Matthew Curran is of counsel at Manley
Burke. He focuses his practice on business
and commercial litigation.
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Call Danielle M. Zechman or Brian Frederick at 440-984-7390.
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Dealing with Pro Se Litigants
Stephanie R. Hanna
The National Center for State Courts estimates that one-third of all cases in lower-level trial courts in the United States involve at least
one unrepresented party; a 10% increase since the 1970's. Unrepresented parties, or pro se litigants are certainly not going anywhere,
and young and experienced attorneys alike will find themselves having cases involving an unrepresented party.
As a prosecutor, solo practitioner, and staff attorney, I have had hundreds of interactions with pro se litigants. I have also observed other
attorneys interact with pro se litigants - some very well and others very poorly. Consider the following practice pointers the next time
you have a case involving a pro se litigant.
Review the Ohio Rules of Professional Conduct (especially Rules 1.7, 3.3, 3.4, 3.5 and 4.3) for the basics about interacting with unrepresented parties, conflicts of interest, interacting with the court, and being fair to opposing parties and counsel. The Ohio Code of Judicial
Conduct also gives attorneys good insight as to what the court must remember when dealing with pro se litigants.
While you should always explain the litigation process to your client, you should make sure to spend extra time when the opposing party
is unrepresented. Setting your client's expectations beforehand will make things easier in the long run. Explain that the court will treat
the unrepresented party just like it will treat your client, even though your client has a lawyer. Explain that prevailing on a technicality
is never a great option as the court likes to decide cases on the merits and will likely overlook minor procedural issues. Explain that you
will treat the unrepresented party with just as much respect and courtesy as you would treat a fellow attorney. You will likely have to
remind your client of these things several times throughout the process.
You must maintain your composure when dealing with an unrepresented party. He or she is not familiar with the judicial process, the
rules, or the players. You cannot take advantage of that or lose your temper. It will make you look unreasonable, impatient, and present
a bad image to the court and your colleagues. We only get one reputation. No matter how aggressive or intimidating your client wants
you to be, it is incredibly important to stick to your guns on this one. The court will not tolerate you bullying an unrepresented party.
Before losing your temper, ask the court for help. An unrepresented party who is not familiar with the process oftentimes views you, the
opposing party's attorney, as the bad guy and may not be cooperative or trusting of which you have to say. Stay calm and politely ask
the court, in front of the opposing party, for help with overcoming minor hurdles. The same information sounds much more believable
coming from the court than from you.
While you cannot give legal advice to a pro se litigant, some communications with pro se litigants are very helpful. Explaining the judicial process, the rules, and why you are doing what you are doing might help avoid issues down the road. Advising a pro se litigant to
get an attorney is also a good idea.
While civility and communication are essential, it is important to remember that pro se litigants tend to file more sanction motions, appeals
and grievances. A great matter of practice is to include in all written and oral communications with a pro se litigant something such as:
'I am not your lawyer. I represent Jos Doe, the other party in this action, and I am assisting him in obtaining relief against you. I cannot and will not give you legal advice. If you want to consult with a lawyer, contact the [Lorain County Bar Association's Lawyer
Referral Service at 440-323-8416.]’
While dealing with unrepresented parties may be a frustrating part
of your practice, it is not going away. But, remembering the tips
above will surely make the experience more position for everyone
involved.
Stephanie R. Hanna is an associate with Carlile, Patchen & Murphy
in the litigation practice group. (Carlile, Patchen is located at 366
East Broad Street, Columbus, OH 43215.) This article originally
appeared in the Summer 2014 Columbus Bar Lawyers Quarterly.
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Trial Courts May Instruct Juries on Lesser-Included Offenses
By Kathleen Maloney
A criminal defendant cannot prevent a trial court from giving instructions to the jury on lesser-included offenses, the Ohio Supreme Court held. Trial
courts have discretion whether to provide those instructions to juries depending on the evidence presented, Justice Paul E. Pfeifer wrote in the court's
unanimous decision.
Douglas Wine of Auglaize County was indicted for rape based on an allegation made by his mother-in-law. At his jury trial in October 2011, Wine's
mother-in-law testified that she got into bed with one of Wine's children to tell him a story and fell asleep. She alleged that she awoke to Wine at the side
of the bed touching her in a sexual manner.
In two videotaped interviews before he was indicted, Wine stated that he recalled being in bed with his mother-in-law and then offered differing versions
of what took place. At trial, Wine testified that he was never in the room with his mother-in-law and did not touch her in any way.
Along with providing instructions to the jury of the elements required to prove rape, the trial court also explained the lesser-included offenses of sexual battery and gross sexual imposition. (A 'lesser-included offense' is a lesser crime that contains some of the same elements as a more serious crime.) The jury
found Wine not guilty of either rape or sexual battery, but guilty of gross sexual imposition. He was sentenced to 15 months in prison, fined $5,000, and
classified as a Tier I sexual offender.
Wine appealed to Third District Court of Appeals. The appeals court in part determined that the jury instruction on the lesser-included offense of gross sexual imposition was appropriate, but ruled there was insufficient evidence for a conviction on that charge because the element of force was not proven. The court
found the evidence supported the offense of sexual imposition, however, and sent the case back to the trial court to correct the conviction and sentence.
Wine appealed the Third District's decision allowing jury instructions on lesser-included offenses to the Ohio Supreme Court. He argued that he has a right
to present an all-or-nothing defense in which the jury must find him guilty or not guilty of only the rape charge and that defendants should be able to control whether a trial court gives jury instructions on lesser-included offenses.
'The law, the evidence presented, and the discretion of the trial judge play a role in whether lesser-included-offense instructions are appropriate,’ Justice
Pfeifer wrote in the opinion. 'But the evidence is crucial.’ He explained that earlier decisions from the Ohio Supreme Court leave no doubt that the quality
of the evidence, not the defendant's trial strategy, guides a court on whether to give instructions to a jury on lesser-included offenses.
'The trial court, after reviewing the evidence, determines whether an instruction on lesser included offenses is appropriate,’ Justice Pfeifer wrote. 'The trial
court must give an instruction on a lesser included offense if under any reasonable view of the evidence it is possible for the trier of fact to find the defendant not guilty of the greater offense and guilty of the lesser offense.’
2012-1611. State v. Wine, Slip Opinion No. 2014-Ohio-3948.

LCBA Annual Welcome Reception
for Newly Admitted Attorneys
Hosted by the Lorain County Bar Association
Sponsored by: Wickens, Herzer, Panza, Cook & Batista
PNC Bank • RVM Enterprises, Inc. • Fidelity National Title
•
Friday, November 14, 2014 4:30pm - 7pm
•
Cork’s & Stubby’s, 209 South Main Street, Amherst, OH 44001
Free to those that rsvp by November 11, 2014 ($15/pp thereafter)
Please rsvp to 440-323-8416 or lcba@windstream.net
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1018 Western Avenue ƒ Pittsburgh ƒ PA ƒ 15233
www.businessrecords.com ƒ (877) 342-5276 (DIALBRM)

Our Services Include:
x Document Storage
x Secure Onsite, Offsite & Drop Off Document Shredding
x Hard Drive & Cell Phone Destruction
x Special Projects
x Document Preservation
x File Room Management
x Records Management Consulting
x Media Containers and Data Storage Products
x Computer Media Storage and Rotation
x Software Escrow Services
x Data Storage Legal Compliance
x Data Center Backup
x Disaster Recovery/Business Continuity Facilities
x Scanning & Imaging
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Accused May Contest Test Results and
Operability of Intoxilyzer 8000
By Kathleen Maloney
The Intoxilyzer 8000 was the machine used to test a man's breath-alcohol content following a 2011 accident in Cincinnati. A person charged with operating a vehicle
while under the influence of alcohol has the right to challenge the accuracy of the
specific results from the breath analyzer machine used to conduct a breath-alcohol
test, the Ohio Supreme Court ruled.
The court's decision affirms the appellate court's judgment, which upheld the trial
court's exclusion of evidence from the breath analyzer used to test Daniel Ilg because
the Ohio Department of Health did not comply with a discovery order to provide Ilg
with data from the machine. The court's unanimous decision, authored by Justice
Terrence O'Donnell, noted that the director of the Ohio Department of Health is
responsible for selecting machines that reliably determine an individual's breathalcohol concentration and that an accused is prohibited by statute from attacking the
general scientific reliability of approved breath tests. However, Justice O'Donnell
clarified that an accused is not prevented from challenging specific test results or whether the specific machine used in the test operated correctly.
In October 2011, Ilg lost control of his vehicle while driving in Cincinnati and hit a fence, sign, and pole. After police arrested him, Ilg submitted to a
breath-alcohol test, which was conducted using an Intoxilyzer 8000 machine. The results showed a breath-alcohol concentration of 0.143, above the
legal limit of 0.08. Ilg was charged with operating a vehicle under the influence of alcohol and with a prohibited amount of alcohol in his breath, as well
as with failing to maintain control of his vehicle. He pled not guilty. He asked the court to suppress the results of his breath test and sought discovery
of various records, including computerized online breath archives (COBRA) data, related to the Intoxilyzer 8000 machine used to test him.
The city did not produce the data, so Ilg subpoenaed a health department official for the records. At a hearing, the trial court ordered the health department to disclose the records. The official testified that the department did not have the personnel, technology, or resources to provide the COBRA data.
The trial court found that Ilg could not challenge the reliability of his breath test without the data from the Intoxilyzer 8000 and excluded the breath-test
results from being used as evidence in the case.
The city appealed, and the First District Court of Appeals agreed with the trial court's decision. In the opinion, Justice O'Donnell noted that the General
Assembly has given the director of Ohio's health department the authority to adopt tests and procedures to analyze the alcohol and drug concentrations
in certain bodily substances, and the director has approved the Intoxilyzer 8000 as a tool to accurately measure alcohol concentrations in the breath. He
explained that the Ohio Supreme Court's decision in State v. Vega (1984) precluded an accused from making a general attack on the reliability of the
breath-testing instruments approved by the director of health.
Justice O'Donnell pointed out that in this case; however, Ilg wanted COBRA data from the specific Intoxilyzer machine that tested his breath to challenge whether it operated properly on the day he was arrested, not to question the reliability of the Intoxilyzer 8000 machines in general. 'Ilg sought discovery of relevant, admissible evidence, and the trial court ordered the city to produce it, but because neither the city nor [the health department] complied with the order to produce, the trial court excluded the results of his breath test, and the court of appeals upheld that decision,’ Justice O'Donnell
wrote. 'Here, the sanction is warranted.’
‘[T]he approval of a breath-analyzer machine by the director of the Ohio Department of Health as a device to test breath-alcohol concentration does not
preclude an accused from challenging the accuracy, competence, admissibility, relevance, authenticity, or credibility of specific test results or whether
the specific machine used to test the accused operated properly at the time of the test,’ he concluded. Joining the majority opinion were Chief Justice
Maureen O'Connor and Justices Paul E. Pfeifer, Judith Ann Lanzinger, Sharon L. Kennedy, and Judith L. French. Justice William M. O'Neill concurred
only in the judgment of the court.
2013-1102. Cincinnati v. Ilg, Slip Opinion No. 2014-Ohio-4258.
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Non-Lawyer Advocate Gave Legal Advice
to Criminal Defendants
By Kathleen Maloney
A Lorain County non-lawyer and his corporation engaged in the unauthorized practice of law by providing legal advice to individuals facing
criminal charges, according to an Ohio Supreme Court decision. The court directed King Ayettey Zubaidah and STAND, Inc., to stop practicing
law and ordered them to pay a civil penalty of $20,000 for their involvement in four legal matters.
Zubaidah formed STAND (Striving Towards a New Day!) in 2008 after his experience with the justice system in the 1980s when he was convicted on a drug charge and sentenced to five years' probation. STAND's mission was 'to help change the unfair and partial treatment against
minorities in the judicial system.’
In each of the four cases brought before the Board on the Unauthorized Practice of Law (UPL), the defendant or a parent of the defendant
asked for Zubaidah's guidance during the criminal case and signed an agreement with STAND, which stated that the organization would assist
them. No payment was required. Family members testified that Zubaidah did not claim to be an attorney and they knew he was not one. In
one matter, Isaiah Harris faced several charges in three different cases in 2008 involving the same victim. The court appointed a lawyer to
represent him. Harris also signed an agreement with STAND.
The three cases were combined, and before Harris' trial Zubaidah sent a letter to the judge indicating he had in-depth knowledge about the
facts in the case and defending Harris' actions. In the midst of trial, Harris' lawyer negotiated a plea deal for a four-year prison term. Zubaidah
attended the trial, but his involvement was disputed. Harris' lawyer claimed that Zubaidah advised Harris not to accept the deal. Harris rejected the offer and was later convicted and sentenced to 23 years, 6 months in prison. In the other cases, Zubaidah sent letters to the judges asking for lower bonds, citing cases, and making legal arguments, though indicating that he was not an attorney.
In the per curiam opinion, the court noted that an individual who negotiates legal claims for another person and provides legal advice - even
without charge and even when stating that he is not an attorney - is practicing law. While a non-attorney who sends a character-reference letter
for someone to a judge is not engaging in the unauthorized practice of law, the court stated that when a letter shifts to advocating specific
legal positions for that person, the unauthorized practice of law occurs.
‘[D]espite the laudable desire to seek reform in the criminal system, such a desire cannot be realized by legally advising and advocating on
behalf of a criminal defendant without violating our prohibition against the unauthorized practice of law,’ the opinion stated.
Zubaidah's actions extended beyond the permissible conduct of endorsing a person's character, advocating a social issue generally, advancing
personal interests, or providing nonlegal advice to a family member. Despite Zubaidah's good intentions and intermittent disclaimers, his conduct shows a pattern of advocating legal positions on behalf of defendants and providing legal advice to those defendants, leading to serious
consequences for the STAND clients who trusted him.’
The court pointed out that Zubaidah held himself out as 'an advocate with legal expertise,’ his agreements implied that he had specialized
knowledge of the legal system, and his letters to judges 'cited case law, raised legal issues, and asked for legal results.’ Adopting the UPL
board's recommendation, the court determined that a $5,000 penalty for each violation was reasonable.
The court's majority included Chief Justice Maureen O'Connor and Justices Terrence O'Donnell, Judith Ann Lanzinger, Sharon L. Kennedy,
and Judith L. French. Justices Paul E. Pfeifer and William M. O'Neill concurred in part and dissented in part. While Justices Pfeifer and
O'Neill agree that Zubaidah engaged in the unauthorized practice of law, they would instead impose $1,000 for each violation, for a total
penalty of $4,000.
2013-0072. Lorain Cty. Bar Assn. v. Zubaidah, Slip Opinion No. 2014-Ohio-4060.
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LCBA Members Give Back
Many of our members volunteer their time and talents to different service organizations throughout Lorain County
and Ohio. The LCBA Foundation thought it would be nice to learn about this
volunteerism and provide information to you so that you can see what others
are doing, highlight your own causes or maybe even pitch in and help
out a cause that you learn about here. If you volunteer for an organization
or think there is a worthwhile cause that you would like to share with our
Committee, please let the LCBA know.
Multiple Breed Rescue (MBR)
LCBA Member Margaret Hendershot
For the past ten years, I have fostered dogs for various rescue
organizations. Foster homes provide a temporary home for dogs
until they are adopted by new families. We work
on housetraining and socialization. By having the
dogs in our homes, we are able to evaluate their
temperament and determine the type of family
that would be the best match for them.
I currently work with Multiple Breed Rescue
(MBR), a privately run rescue in Elyria. MBR is
made up of a small group of people who help
puppies and dogs that have been displaced through
no fault of their own. The majority of our dogs
come from kill shelters in the state of Ohio on or
around the day they were going to be euthanized to make space for more dogs. We also work with local humane
officers to take dogs from homes where they are being abused or mistreated. All of our dogs receive veterinary
care prior to adoption, including spay/neuter surgery, all shots, heartworm test and preventative, and a micro-chip
for identification.
MBR is staffed completely by volunteers. Our greatest need is adopters and we ask that anyone considering adding
a pet to their home consider adopting a puppy or dog from a rescue. We are also in constant need of foster homes
as we can only take in as many dogs as we have homes to keep them in. Every day we have to turn away wonderful dogs because we do not have enough foster homes. Donations of supplies are always welcome, particularly collars, leashes, crates, paper towels, and sanitizing wipes.
MBR is a 501(c)3 organization and is registered with the Ohio Department of Agriculture, Division of Animal
Health, in accordance with Ohio Revised Code ß 956.06 - Animal Rescue License.
Since 2006 we have rescued over 1350 dogs in need. If you would like more information about Multiple Breed
Rescue or the dogs that we have available for adoption, please see our website at www.mbrohio.com or visit us at
one of our adoption events held the second Saturday of each month at Rural King in Elyria.
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National Cyber Security Awareness Month
In 2014 companies such as Chase, Target, KMart, Home Depot, Neiman Marcus, and yes, even Dairy Queen were all
breached. It is safe to say that warfare has evolved. That is not to say that spears no longer work; however, the reach of a
computer with an internet connection is much greater than anything we could have ever imagined.
‘What does that mean to me?’ Well, with any weapon, comes responsibility - we are not going to teach you how to make
your computer a threat - far from it, we want to show you how to be a little safer from those threats. The truth is, it is all the
same things you have heard before but let’s take a look at why these steps are important.
Keep Your Computer Current
Most of the time exploits are targeted at ‘weak’ systems. By keeping your operating system current, you are taking advantage of the diligence of the creator of those operating systems to make your computer safe. There are always stories of ‘that
update killed my computer’ and a lot of them are true. Our advice? Update your computers on the first day of each month,
which will give time for the bugs to be worked out. Almost no one releases their updates during the last week of a month.
Use A Quality Anti-Virus Product
Would you get a flu shot from your convenient store? How about an antibiotic from Craig's List? No? Then don’t get a thirdworld free anti-virus product. This is your first line of defense, so consider it part of the cost of doing business.
Be Careful Where You Go
Just like you wouldn’t walk down dark alleys with twenty dollar bills hanging out of your pockets yelling ‘I’m unarmed and
wealthy’, don’t hang out in places that are prone to be frequented by hackers. If you are given to adult sites and gambling,
consider getting a throw-away computer for that activity.
Don’t Let Yourself Be Used
You wouldn’t let your computer be used by a stranger would you? Well, there are programs called a Remote Access Trojan;
it is a program designed to let a stranger use your computer to perform whatever act that they would like. R.A.T.S. are considered malware and are the preferred weapon of those who would seek to do your harm. It is important that you understand
that a R.A.T. is not a virus, and as a result may not be detected by your anti-virus! Please make certain that you have an antimalware product installed as well as anti-virus, or that your anti-virus software contains an anti-malware component.
Whew
So, now your protection is current, you are only going to squeaky clean websites, and you refuse to participate in bad things.
Good. Now remain informed from your trusted advisors as to new and unusual threats and how to deal with them. We know
that the tool at your hand can be your best friend - we just want to help you be certain no one else can use your tools without your permission. As always, consult with your local technical consultant. If you don't have one, or if you don’t like the
one you have, you can always reach out to us. We do love being technology guardians for our clients.
Randall W. Zinn
Micro Systems Management Company
Randy.zinn@msmctech.com
440.892.9997
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Rockin Race Shootout
The LCBA held its first Rockin' Race Shootout on September 20, 2014. The event started with a target shooting competition at Select Fire Training Center in Berea. The LCBA packed the house with competitors. Attorney Andrea 'Annie Oakley'
Kryszak won the competition and Attorney Tammy Browning Smith took home the 'Dick Cheney in Your Face' Award.
After the shooting competition, Attorney Andy Young treated everyone to lunch at Aces Bar & Grill in North Ridgeville.
The longest drive competition was next at the Elyria Country Club on their golf simulator. LCBA President Kurt
Anderson scored the longest drive and the beautiful trophy that went along with it. Tammie Blansett won the 'Judge
Smails Winter Rules’ Award.
The day ended with the championship series races at the Lorain
County Speedway where the LCBA members were the guests of
honor for the evening's festivities. We received a 'behind the scenes
tour' of the pits and met many of the racers and the people that run
the events. LCBA Presidents Kurt Anderson and Barbara Butler
even took their turns at waving the green flag in the championship
races.
We would like to thank Nurenberg, Paris, Heller & McCarthy, our
main sponsor, for helping to put this event together.
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Announcements
Congratulations to LCBA Members Richard Panza and Richard Naegele, both of the Wickens, Herzer, Panza, Cook & Batista
firm. Both lawyers have been selected, once again, to be included in the 2015 edition of The Best Lawyers in America ©.
Mr. Panza has been selected for his expertise in Commercial Litigation and Mr. Naegele has been selected for his expertise in
Employee Benefits/ERISA.
Wickens, Herzer, Panza, Cook & Batista is pleased to announce that Attorney Zachary T. Graham has joined the firm's Sandusky
office in the litigation department. He will concentrate his practice in business litigation.
The LCBA would like to welcome the following new members: Betty Burley, Henry Chamberlain, Kimberly Kendall Corral,
Kevin McDermott, William Mooney, Joseph Salzgeber, Michael Schroth.

Attorney Discipline
On September 11, 2014, the probation of EDWARD G. RINDERKNECHT, Attorney Registration No. 0025845, last known business
address in Sheffield Lake, Ohio, was terminated. See the Supreme Court's entry in Lorain County Bar Association v. Edward G.
Rinderknecht, 2014-Ohio-3903 for additional information.

Theater Tickets Available
Do you love the theater? Do you want to go see Broadway's Kinky Boots, or Pippin? The LCBA has the ability to get discounted tickets to productions at Playhouse Square - all we need is at least 15 people to go for a particular show. If you are interested
in an upcoming production, just let us know and we will see if others are interested as well. Follow this link for a huge list of
eligible shows: http://www.playhousesquare.org/events-tickets/group-ticket-information/group-services-full-show-list/

Office Sharing Available
Office sharing available at Lorain National Bank 124 Middle Avenue, 6th Floor, Elyria, Ohio 44035. Very convenient to Elyria
Municipal Court and the Lorain County Court of Common Pleas . Private offices furnished with desk and bookshelf; 1) approximately 15’ by 15’ - $350/month; 2) approximately 9’ by 9’ - $250/month. Price includes sharing reception area and kitchen as
well as off street parking. Additional arrangements can be made for conference room. Contract Attorney Randolph Roth at
440-284-3896.
Office Sharing Available at the Executive Building, 300 4th Street, Elyria. Share conference room, reception area and kitchen.
Arrangements can be made to share copy machine, fax, DSL and whatever additional cooperation you can think of. $100/month
for conference room privileges; $175/month cubicle; $300/month small office; $400/month larger office. The prices include off
street parking for you and your clients. If needed, there is space for your staff. Contact Jim Deery at 440-323-9500.

Seeking Employment
Experienced legal secretary available for full or part-time employment. I speak Spanish. Professional references available. Please
contact Minerva Alvarado, 440-574-0046 or minerva.alvarado@gmail.com.

Have an announcement you want to share with the members of the LCBA? Contact the office with the information.
If you have a change in your contact information, please let the LCBA know so that we may keep your information current.
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Calendar of Events
Seminars
11/13/14

6.50

8:00 a.m.

Annual Probate Seminar @Elyria Country Club

11/18/14

2.00

12:00 noon

Business Section Seminar @LorMet

11/20/14

2.00

12:00 noon

Cybersecurity for Attorneys @LorMet

12/05/14

1.00

12:00 noon

When Bankruptcy and Domestic Relations Collide
@Jury Assembly Room

12/09/14

2.00

12:00 noon

Attorneys & Electronic Evidence @LorMet

12/12/14

2.50

9:30 a.m.

Professional Conduct Seminar @Spitzer

Meetings & Social Events
Friday, November 14, 2014

4:30 p.m.

Welcome Reception (Cork’s & Stubby’s)

Tuesday, November 18, 2014

4:30 p.m.

Juvenile Section meeting (Kinlin, Towne office)

Thursday, November 20, 2014

4:30 p.m.

Domestic Relations Section (Wood & Wine)

Saturday, March 28, 2015

6:00 p.m.

Charity Ball & Awards Banquet (Red Tail)
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