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Sixth Annual Valentine’s Day Ball
The 6th Annual Valentine's Day Ball
was held on February 9, 2013 at
Fountain Bleau in Avon Lake. 140
guests attended the event and everyone
had a great time. Our guests were treated to incredible entertainment by the
Big City Swing Band, featuring Ray
Ewers. That band is simply fantastic!
Everyone had a great time trying to beat
the house and win raffle tickets for
amazing prizes. Even if you arrived not
sure how to play, the dealers were
patient enough to teach everyone what
they needed to do to win.
Congratulations to all of the winners! If
you have not attended the Valentine's
Day Ball, you are seriously missing out
on a really terrific event.
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Presidential Message • Tim Lubbe
One of my main goals as president of the LCBA has been to encourage members to become
involved. In order to be successful, this association needs the participation of its members. As I
round third base on my way to the home stretch of my presidency, I want to challenge every member to participate in at least one more LCBA activity than they did last year. The bar association
has many opportunities for its members to get involved; whether through committees, sections,
CLE programs, social activities, volunteer opportunities, or community activities.
Sections are now meeting on a regular basis. These meetings provide great networking opportunities to meet and discuss issues that pertain to your specific practice area(s). Contained within
this newsletter is a schedule of upcoming meeting dates for the various sections. If you don't see
anything scheduled for a section(s) that you have joined, contact the LCBA and we will find out
when their next meeting is planned.
Consider attending one or two of the social events we have scheduled - from the Off the Record
meetings with various judges throughout the county to happy hours at local establishments. These
events provide a great way to connect with fellow practitioners as well the opportunity to develop
new business contacts.
Attend a CLE. The CLEs we offer are top-notch and very reasonably priced. We offer everything from a one hour CLE to all day seminars in every area of practice. Want to present at a seminar or simply have an idea or area
you would like to see addressed? Let us know and we will put it together.
Volunteer at one of our community outreach programs. We offer numerous opportunities throughout the year to reach out to the Lorain
County community and provide assistance to those in need. These programs not only help people, but they also provide a great way to
improve the image of our profession.
Active members gain a number of personal and professional benefits from their involvement:
• Contribute to progress in specific areas of the profession
• Contribute to the big picture of the profession
• Meet and work with other attorneys outside the workplace and outside the courtroom
• Personal satisfaction - being able to say 'I was a part of that'
• Career enhancement from potential referrals
In my opinion, the many achievements our association continues to attain would not be possible without the time and commitment provided by our active members. The expertise, insight and enthusiasm they contribute are truly invaluable in sustaining the high 'bar' that
our association embodies. For those of you who are currently contributing, my most sincere thanks. If you are new to the association
or perhaps it has been sometime since you've found yourself actively involved, I hope you will take me up on the challenge to shape and
influence your association.

Executive Committee
Tim Lubbe
President
Barbara Butler Vice President
Kurt Anderson Treasurer
Andrea Kryszak Secretary
Tom Theado
Immediate Past
President
Jennifer Williams
Dan Gibbons
Frank Janik
Andy Young
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Lorain County Bar Association
627 West Broad Street
Elyria, Ohio 44035
Phone: 440-323-8416
Fax:
440-323-1922
Email: lcba@windstream.net
Web: www.loraincountybar.org

News from the Recorder's Office
Judy Nedwick, Lorain County Recorder
Is that the sun I see? After all of this gloomy winter, it's so nice to have that sun pop out. I've been
spending a lot of time in Columbus working on and tracking legislation that benefits county
recorder's across the state. This month, I'd like to share with you the status of this legislation.
HB 10 - Fiscal Continuing Education
1 Establishes education programs and CE requirements for fiscal officers of townships and
municipal corporations.
2 Establishes procedures for removing fiscal officers, county treasurers, and county auditors from office
This legislation has been introduced and then referred to the State and Local Government
Committee on 01/30/2013.
SB 22 - Meth Labs
1 When a methamphetamine manufacturing laboratory has been discovered on real property, the
board of health of a city or general health district of a county shall file a notice with the county
recorder.
This legislation has been introduced, referred to the Medicaid, Health and Human Services
Committee and is currently in hearings as of 03/06/2013.
HB 57 - Humane Society Agents
1 Requires that an individual file proof of successful completion of training with the county recorder prior to being appointed as a humane
society agent.
This legislation was introduced, referred to State and Local Government Committee, and is currently in hearings as of 03/12/2013.
HB 72- County Records
1 To modernize and make other changes regarding how the county recorder's office maintains records.
This legislation was introduced, referred to State and Local Government Committee, and is currently in hearings as of 03/05/2013.
HB 59 - Budget Bill
1 To make appropriations for the biennium beginning July 1, 2013 and ending June 30, 2015. Provisions affecting recorders include a
requirement to record all assignments or transfers of interests in oil and gas leases and Certificates of Reinstatement in Articles of
Incorporation may be filed for $6.00
As always, my door is open for you. Please stop in and say 'hello'. If you have any questions about the pending legislation, please feel
free to ask! If there is any legislation that I didn't mention that you would like more information on, let me know! Enjoy the Sun!
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The Ohio Asset Management Modernization Act of 2012:
Asset Protection Trusts and More1
John E. Sullivan III2, Sullivan & Sullivan, Ltd.
25201 Chagrin Blvd., Suite 350, Beachwood, OH 44122 • 216-896-0001 (Tel.) • www.SullivanAndSullivan.com
Overview
Get ready for big changes in Ohio law.
On 2013 March 27, the Ohio Asset Management Modernization Act of 2012 ('AMMA') becomes law.3 Under the statute's transition rules, many of these
changes will apply only to claims arising after AMMA's effective date. Nonetheless, this new law will have a profound impact on Ohio's trust, property,
and debtor-creditor laws. Among many other things, AMMA:
• Adopts the Ohio Legacy Trust Act,4 making Ohio the 14th state to allow domestic asset protection trusts ('DAPTs').
• Increases the Ohio homestead exemption to $125,000 per debtor.
• Exempts inherited IRAs and IRC Section 529 education savings accounts from attachment.
• Creates an optional personal property recording system.
• Changes the standing rights of future creditors under the Ohio Uniform Fraudulent Transfer Act ('UFTA').
• Reverses the rule that disclaimers can be challenged as fraudulent transfers.
Ohio Legacy Trusts - Ohio’s DAPT Law
Like most APT statutes, Ohio legacy trusts let clients put their own property into a trust for their own benefit and use a spendthrift clause to protect those assets
from the claims of their own creditors.5 This reverses the old American rule that a spendthrift clause would be ineffective against a settlor's own creditors.
Ohio’s DAPT statute also allows for the automatic termination of a beneficiary' trust interest upon the happening of a defined event.6 Thus, a settlor-beneficiary can be protected by the same type of 'terminating interest' clause that was previously available only to protect non-settlor-beneficiaries.7
However, legacy trusts are subject to two very important catches.
First, creditors can unravel fraudulent transfers into trust, but only if they prove by clear and convincing evidence that a transfer was made 'with the specific intent to defraud the specific creditor bringing the action.’8 Moreover, this is the only remedy for most creditors.9 These rules might pose a big hurdle for some creditors, especially creditors whose claims don't arise until after a transfer. However, this fraudulent transfer relief will still guard against the
typical sorts of abusive transfers often made by debtors running from known creditors.
Second, persons owed for or claiming child support, spousal support, alimony, marital division of property, or similar relief are allowed to reach a settlor's
interest in a legacy trust notwithstanding any spendthrift or terminating clauses.10
The exception for alimony, property division, or other similar marital awards (but not child support awards) is limited by the Act's definitions of 'spouse'
and 'former spouse.’11 These terms include only those who are married to a settlor on or before the date on which property was entrusted.12 Thus, a posttransfer spouse isn't an exception creditor, meaning that Ohio APTs can be a substitute for, or supplement to, a prenuptial agreement.
Additionally, limitations periods are short. Future creditors (i.e., creditors whose claims arose after a transfer) must sue within 18 months of a challenged
disposition.13 Existing creditors are subject to variable limitation periods. In general they, too, are subject to an 18 month limitations period, although under
certain circumstances they can benefit from a six-month 'date of discovery rule' allowing them to sue even after the 18 month period has expired.14
These limitations periods are Ohio rules only. Different limitations rules can apply in suits brought in other jurisdictions, and in federal bankruptcy court.
However, these limitations periods will undoubtedly have a significant impact in many cases.
Reasonable attorney fees 'shall' be awarded to the prevailing party in any suit challenging a transfer to a legacy trust.15 Hence, the English rule regarding
attorneys' fees applies rather than the traditional American rule.16 This will undoubtedly discourage some fraudulent transfer challenges, but it will also
encourage prompt settlements if the facts clearly favor the plaintiff.
(continued on following page)
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Transferors typically must sign affidavits of solvency as part of a transfer to a legacy trust.17 However, a failure to provide a proper affidavit isn't fatal; it
merely becomes evidence in a fraudulent transfer suit.18 This most likely means that a non-existent or inaccurate affidavit will be used as evidence that the
transferor acted with intent to defraud.
Settlors can retain considerable rights, powers, and interests in and over a legacy trust.19 This 'retainage' can include veto rights over distributions,20 inter
vivos or testamentary limited powers of appointment,21 the right to receive income distributions,22 the right to receive discretionary distributions of income
or principal,23 broad rights to remove and replace advisors and trustees,24 the right to use property held by a trustee,25 and the right to pour back assets into
a separate estate planning trust.26 Ohio APTs can also be used in or with certain tax-sensitive arrangements, such as a charitable remainder unitrust,27 a
charitable remainder annuity trust,28 a 'five or five power,’ 29 a qualified personal residence trust (a.k.a. 'QPRT'),30 or clauses allowing the payment of taxes
associated with the trust, including taxes on trust income31 or various gift, estate, generation skipping transfer, or inheritance taxes.32
Consequently, legacy trusts can (and should be) be useful estate planning tools.
$125,000 Homestead Exemption and Related Caveats
Ohio's homestead exemption is now $125,000 per debtor,33 and is subject to triennial increases to account for inflation.34 The pre-AMMA homestead exemption was only $21,625 per debtor,35 so the new exemption is a big increase.
Moreover, the exemption amount is 'stackable,’36 meaning that married couples can claim up to $250,000 in exempt homestead equity. This 'stackability'
arises from the exemption statute's language, which makes the exemption available to 'every person'37 to the extent of 'the person's interest.’38
AMMA also changed the method for designating a homestead. Specifically, the exempt 'parcel' is 'a tract of real property as identified on the records of the
auditor of the county in which the real property is located.’39
Consequently, clients should make sure that their homestead is satisfactorily identified in the local county auditor's records. Spouses may also want to balance co-ownership interests among themselves so each spouse can claim up to $125,000 of exempt equity.
The homestead exemption is subject to exceptions favoring certain preferred creditors, two of which are new under AMMA. First, the homestead exemption is ineffective against claims made by the State of Ohio or any of its agencies or political subdivisions.40 Second, automobile tortfeasors can't claim the
homestead exemption to prevent foreclosure or attachment by a judgment creditor who suffered auto injury damages when the tortfeasor failed to carry
proper insurance or other permissible forms of financial responsibility.41 However, this shouldn't be much of a burden: Ohio already requires drivers to be
insured, and the minimum coverage limit is modest.42
Practitioners should also be aware of other limitations upon the homestead exemption.
First, debtors can't convert their attachable assets (e.g., plain-vanilla cash) into exempt homestead equity in order to hinder, delay, or defraud creditors (especially existing creditors). That type of transaction is a form of fraudulent transfer known as 'fraudulent conversion,’ which is actionable in Ohio as shown
by cases involving Ohio's now-defunct tenancy by the entireties estate and its unlimited exemption for cash value insurance.43
Second, victims of fraud, theft, embezzlement, or other similar misconduct can also invoke 'equitable lien' theory to reach the homestead equity purchased
by a debtor with pilfered funds. This theory is well recognized, even in Florida, where the homestead exemption is constitutional and thus takes priority
over a creditor's statutory rights.44 This remedy may require a plaintiff to satisfy certain tracing requirements,45 but it's nonetheless well-recognized.46
Ergo, Ohio's expanded homestead exemption won't become a refuge for dishonest debtors.
529 Plans and Inherited IRAs
Ohio's exemption statute now expressly protects interests in IRC ß 529 plans and so-called 'inherited' or 'stretch' IRAs.47 These new exemptions, along with
pre-existing exemptions for other pension and retirement plans, also apply to alternate payees under a qualified domestic relations order ('QDRO').48
The Optional Personal Property Recording System
AMMA creates an optional personal property recording and constructive notice system.49 A transferor may file a 'notice of personal property transfer with
the county recorder,50 that notice is considered a 'public record,’51 and these 'public records' are 'constructive notice to the whole world of the existence and
contents of either document as a public record and of any transaction referred to in that public record, including, but not limited to, any transfer, conveyance,
or assignment reflected in that record.’52
(continued on following page)
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This system enables planners to cut off the rights of future creditors. This cut-off capability is based on the well-established rule that future creditors with
notice, actual or constructive, have no right to complain about a prior transfer.53 Consequently, recording a personal property transfer can cut off the rights
of future creditors who might challenge that transfer at a later date.
Restricted Standing for Future Creditors under UFTA
AMMA makes a small but significant change to Ohio's generic Uniform Fraudulent Transfer Act ('UFTA'). Specifically, a future creditor who challenges a
transfer by a debtor will lose standing to sue if his underlying claim (e.g., a tort, contract, or other claim) arises more than 'a reasonable time not to exceed
four years after' the date of the transfer in question.54 Previously, a future creditor could assert an UFTA challenge if his underlying claim arose any time
after the challenged transfer.
This change limits the rights of future creditors to challenge long-settled transfers. It thereby protects established property rights and allows assets to be put
to productive use rather than being tied up in litigation over transactions from long ago.
Disclaimers No Longer Treated As Fraudulent Transfers
AMMA makes clear that disclaimers will not be treated as fraudulent transfers. Ohio's disclaimer statute now specifically states, 'a disclaimer is not considered a transfer or conveyance by the disclaimant, and no creditor of a disclaimant may avoid a disclaimer.’55 The disclaimer statute also states that it shall
'take precedence over any other section of the Revised Code that conflicts with this section.’56 In other words, it's now possible to make an Ohio disclaimer
without triggering a fraudulent transfer.
This legislatively overturns a portion of Stein v. Brown, 18 Ohio St. 3d 305 (1985), which held in part that disclaimers can be deemed fraudulent vis-a-vis
a disclaimant's creditors.
Stein was widely criticized outside Ohio, primarily because it mangled the established rule that a disclaimer treats the disclaimant as having predeceased
the decedent for all purposes.57 Stein was also contrary to the express language of Ohio's disclaimer statute, which explicitly states the traditional rule.58
Stein therefore created a liability trap for planners who relied upon the plain language of the disclaimer statute when advising debtor heirs to disclaim an
inheritance in order to keep creditor's hands off the money. Lastly, Stein could clearly interfere with a decedent's estate plan by allowing strangers to seize
estate assets, thereby keeping assets away from a decedent's intended beneficiaries.
Fortunately, AMMA corrects these problems and returns Ohio to the traditional disclaimer rule.
Summary
AMMA changes Ohio's legal landscape. It gives planners and their clients many new tools, and enables Ohioans to protect their hard-earned money. It also
enables Ohio to effectively compete with the 13 other states that already have APT statutes, not to mention the many other common law jurisdictions around
the world that allow APTs either by statute or case law. All in all, Ohio is now a genuine leader in international estate and asset protection planning.
(footnotes continued on following page)
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This article is a condensed and substantially modified version of Loeffler & Sullivan, Ohio's Quiet Revolution: The Ohio Asset Management Modernization Act of 2012, Probate Law Journal of
Ohio, Vol. 23, No. 4, p. 103 (January/February 2013).
Mr. Sullivan is one of the principal co-authors of the Asset Management Modernization Act.
The technical designation for this legislation was Sub. H. B. No. 479.
ORC Section 5816.01, et seq.
ORC Section 5816.03(B).
ORC Section 5816.05 (A).
See Domo v. McCarthy, 66 Ohio St.3d 312 (1993), and Scott v. Bank One Trust Co., N.A., 62 Ohio St.3d 39 (1991) (allowing terminating interest clauses).
ORC Section 5816.07(A), (C).
ORC Section 5816.07(A).
ORC Section 5816.03(C).
ORC Section 5816.03(C) (referring to payments, distributions, or divisions to, for, or in favor of the transferor's 'spouse' or 'former spouse').
ORC Section 5816.02(U). This approach is similar to that adopted by Delaware and South Dakota. See, e.g., South Dak. Cod. Laws Section 55-16-1(7), 12 Del. Code Section 3570(9).
ORC Section 5816.07(B)(2).
ORC Section 5816.07(B)(1).
ORC Section 5816.08(B).
Cf. Alyeska Pipeline Service Co. v. Wilderness Society, 421 U.S. 240 (1975).
ORC Section 5816.06(A).
ORC Section 5816.06(E).
See generally ORC Section 5816.05.
ORC Section 5816.05(B).
ORC Section 5816.05(C).
ORC Section 5816.05(D).
ORC Section 5816.05(G). As noted above, these income distributions can be made subject to a terminating interest clause. See ORC Section 5816.05(A).
ORC Section 5816.05(H) and (I).
ORC Section 5816.05(J).
ORC Section 5816.05(M).
ORC Section 5816.05(E).
ORC Section 5816.05(E).
ORC Section 5816.05(F).
ORC Section 5816.05(J).
ORC Section 5816.05(K).
ORC Section 5816.05(L).
ORC Section2329.66(A)(1).
See ORC Section 2329.66(B).
Pre-AMMA ORC Section 2329.66(A)(1)(b) provided a base exemption figure of $20,200 per debtor. This figure was subject to a triennial inflation adjustment, see ORC Section 2329.66(B), and
had risen to $21,625 by the time AMMA passed.
See, e.g., In re Castor, 99 B.R. 807, 813 (Bankr. S.D. Ohio 1989) ('Each debtor is entitled to an exemption of property from levy or execution on judgments from common creditors'); In re Toland,
346 B.R. 444, 449 (Bankr. N.D. Ohio 2006) ('each debtor is- entitled to claim an exemption in the assets of his or her estate, the same as if two separate petitions had been filed').
ORC Section 2329.66(A).
ORC Section 2329.66(A)(1)(b).
ORC Section 2329.66(A)(1)(c).
ORC Section 2329.661(A)(4).
ORC Section 2329.661(A)(5).
See generally ORC Sections 4509.101 (requiring drivers to have proof of financial responsibility), 4509.01(K) (setting minimum coverage of $12,500 per victim and $25,000 aggregate for
personal injury, and also requiring $7,500 minimum coverage for property damage).
Huntington Nat'l Bank v Winter, 2011-OH-1751 (Hamilton Cty.) (insurance case); In re Beckman, 104 B.R. 866 (S.D. Ohio 1989) (insurance case); Wagner v. Galipo, 97 Ohio App. 3d 302
(Cuyahoga 1994) (TBE case), discretionary appeal not allowed, 71 Ohio St.3d 1463 (1995).
See, e.g. Havoco of Am., Ltd. v. Hill, 790 So.2d 1018 (Fla. 2001).
Hirchert Family Trust v. Hirchert, 65 So.3d 548, 551 (Fla. App. 5 Dist. 2011) (noting that the Florida homestead exemption 'do[es] not apply to properties which are purchased with fraudulently
obtained, traceable proceeds'); Great-West Life & Annuity Ins. Co. v. Knudson, 534 U.S. 204, 213 (2002) ('In contrast, a plaintiff could seek restitution in equity, ordinarily in the form of a
constructive trust or an equitable lien, where money or property identified as belonging in good conscience to the plaintiff could clearly be traced to particular funds or property in the defendant's
possession'); Cristino v. Bureau Of Workers' Comp., 118 Ohio St.3d 151, 153 (2008) (similar).
See, e.g., Great-West Life & Annuity Ins. Co. v. Knudson, 534 U.S. 204, 212-213 (2002) (discussing general principles); Cristino v. Bureau Of Workers' Comp., 118 Ohio St.3d 151, 152-153 (2008) (similar)
ORC Section 2329.66(A)(10)(c), (e).
ORC Section 2329.66(A)(10)(f).
ORC Sections 317.08(E), 1301.401.
ORC Section 317.08(E).
ORC Section 1301.401(A)(1). UCC Article 9 filings are also deemed 'public records.î ORC Section 1301.401(A)(2).
ORC Section 1301.401(B).
See, e.g., Sullivan, The Often Overlooked Role of Disclosure In Asset Protection Planning, appearing as Chapter 19 in Asset Protection Strategies (Planning with Domestic and Offshore Entities)
(Alexander Bove, Editor) (2002), published by American Bar Association.
See ORC Section 1336.04(A).
ORC Section 5815.36(N)(2).
ORC Section 5815.36(N)(3).
For a detailed discussion of Stein's errors, see Loeffler & Sullivan, Ohio's Quiet Revolution: The Ohio Asset Management Modernization Act of 2012, Probate Law Journal of Ohio, Vol. 23,
No. 4, p. 103, 111 - 113 (January/February 2013).
See ORC Section 5815.36(H) ('A disclaimer pursuant to this section is effective as of, and relates back for all purposes to, the date upon which the taker and the taker's interest have been finally
ascertained'). Predecessor statutes used similar language. See old ORC Sections 1339.60(H) and 1339.68(H).
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Trial Court Should Have Considered Breathalyzer Results, Appeals Court Rules
Bret Crow
A trial court erred by excluding from evidence breathalyzer results when it deemed the Intoxilyzer 8000 unreliable, the Fourth District Court of Appeals
ruled on February 7.
In 2011, authorities charged Heather Reid with operating a motor vehicle with a prohibited breath-alcohol concentration. Following two suppression
hearings, the Circleville Municipal Court found her not guilty after ruling the state failed to show the reliability of the Intoxilzyer 8000.
In the 2-1 per curiam decision, the appeals court discussed how the Ohio Supreme Court's 1984 ruling in State v. Vega prevents a defendant from making 'a general attack upon the reliability and validity of the breath testing instrument.’ Since then, other appeals courts 'have agreed that a defendant
may not challenge the general reliability of an ODH (Ohio Department of Health ) approved chemical analysis technique or method to detect a
defendant's bodily alcohol concentration.’
'We, however, believe that a close reading of Vega arguably leaves room for debate about whether a trial court must admit Intoxilyzer 8000 results into
evidence,’ the court wrote.
'Based upon the current state of the law, we do not believe that Vega permits a defendant to mount a general reliability challenge to the Intoxilyzer
8000, an instrument that the ODH has approved for use in these circumstances.’
The court noted that it would 'welcome further review of this issue so as to end the uncertainty percolating in the lower courts regarding Intoxilyzer
8000 reliability and test result admissibility.’
Judge Matthew W. McFarland dissented and cited the trial judge's important gatekeeper function regarding scientific evidence.
'I view the challenge herein to be one attacking a particular instrument and not a general ‘shotgun attack,' he wrote. 'So, it appears Vega is
distinguishable and permits a review under Evid.R. 104 as to the relevancy and reliability of evidence other than via a motion to suppress. And this is
consistent with the important gatekeeper's function of the trial court.’
He also urged the Supreme Court to revisit the issue.
State v. Reid, 2013-Ohio-562 Opinion: http/www.sc.ohio.gov/rod/docs/pdf/4/2013/2013-ohio-562.pdf Criminal Appeal From: Circleville Municipal
Court. Judgement Appealed From Is: Affirmed In Part and Reversed In Part. Date of Judgement Entry in Appeal: February 7, 2013

“Fed up with inadequate medical documentation and reports?” Read on...

PERSONAL INJURY • WORKERS COMPENSATION • PAIN MANAGEMENT
Physical Medicine & Rehab - Pain Management
We have developed a protocol for personal injury and workers compensation cases
that is unique, effective, and well managed.
1. Treatment plans are reasonable and supervised by our Medical Doctor.
2. Progress is documented legibly and quantitatively.
3. Patients progress through phase I (passive treatment) to phase II (active rehab) and home exercise programs.
4. We work with network of specialists, such as Neurosurgeons, Neurologists, Orthopedic Surgeons,
physical medicine and rehab specialists and MRI and diagnostic facilities.
5. We utilize dynamic flexion radiography to document soft tissue injury.(Ask for a demonstration)
6. Final medical reports that stand up in court.
7. We also do Permanent Partial Impairment Ratings for work injuries. (C-92’s)

To schedule a tour and lunch call
James J. Bedocs, D.M. at (440) 324-2637
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The Misconceptions Surrounding the
New Statute of Limitations for Written Contracts
Paul Kelley, Esq.
In 2011, House Bill 170 and Senate Bill 224 were introduced through Ohio's legislature to shorten the statute of limitations for bringing breach of written
contract claims. This bill was passed into law and effective on September 28th, 2012 changing the O.R.C. 2305.06 limitation from 15 years to 8 years.
There seems to be some confusion among the lawyers as to the correct manifestation of this new legislation.
Baker Hostelter uploaded a newsletter to its website on October 10th, 2012, explaining the effects of the new law. Quoting from their Newsletter:
"The new Ohio statute of limitations for breach of a written contract, codified at Ohio Rev. Code Section 2305.06, is now eight years. The law applies
retroactively to claims accruing prior to the effective date, and for those claims the applicable statute of limitations is the shorter of eight years or the limitations period that otherwise would have applied under the prior 15-year statute of limitations. So, for class actions filed after September 28, 2012, which
assert claims based on written contract, the class period can extend no longer than eight years."
Notably, Baker does not say "eight years after the date of filing." No, they are referencing a specific period of time, "the class period," the totality of which
allegedly cannot extend longer than 8 years itself -- even if the class period began long before 2012. Though they are referencing class actions, the logic
applies to any type of claim.
One could interpret this to mean that a claim that gets filed after 2012, having accrued longer than 8 years in the past (say having accrued in 2001 for
instance) would be void under the new statute.
That is not a correct statement of the law.
To understand why this is wrong we must look at the language cited in the bill amending the Statute, Senate Bill 224 itself: specifically section 4:
"For causes of action that are governed by section 2305.06 of the Revised Code and accrued prior to the effective date of this act, the period of limitations
shall be eight years from the effective date of this act or the expiration of the period of limitations in effect prior to the effective date of this act, whichever
occurs first."
The error in Baker's assessment is palpable. Again, Baker states: "for class actions filed after September 28, 2012, which assert claims based on written
contract, the class period can extend no longer than eight years."
But this is incorrect. It matters not when causes of action are filed. According to the language in section 4 of Senate Bill 224, the relevant event dictating
retroactive application is the time upon when causes of action accrued prior to the effective date of the act.
Thus, under Baker's analysis, a claim accruing in 2001 but filed after 2012 is more than 8 years in the past; and so, according to them, if one files their claim
after September 28th, 2012, it would be void. However, given a proper analysis, we focus on the time of claim accrual instead of the time of filing, paying
close attention to the language from section 4 of the bill: "period of limitations shall be eight years from the effective date of this act [OR] the expiration
of the period of limitations in effect prior to the effective date of this act, whichever occurs first." emphasis added
Eight years from the effective date of this act is, and remains, September 28th, 2012 + 8 = September 27th 2020. The expiration of the period of limitations in effect prior to this act, for a claim accruing in 2001, is 2001 + 15 = 2016. Because 2016 occurs first, Our 2001 claim is thus valid through 2016
according to the plain language of the Bill.
So the crux of the statute is only to cut off the 15 years
statute of limitations that would have accrued before
2012 if the claim would end up extending beyond
September 27th, 2020. Thus, if you have a claim that
accrued in 2010, you would have only through 2020
now, as opposed to 2025 under the old statute. The new
statute only retroactively affects claims that accrued
between 9/28/05 and 9/28/12.
Paul Kelley, Esq. is of counsel for The Law Office of
Jack Malicki

Theresia Oreskovic
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Why Employees Break Your IT Rules
According to a recent Cisco survey, seven out of ten (70%) young employees break their companies' IT policies regularly. This is dangerous for your
law practice for a multitude of reasons. Below are the Cisco stats; each will come with subsequent analysis so you know what this means for your law
firm. The most common reasons for breaking IT rules are:
33% don't think they are doing anything wrong
This is dangerous for any law firm. It's like playing poker with my Grandma. She has no clue what's going on and ends up going 'all in' with a pair of
threes. The rest of us, who know how to play the game (we're certainly not professionals), get thrown off and she takes the pot. Essentially, her lack of
knowledge of the rules and etiquette makes her a dangerous person at the table because you never know what you're going to get. This extends to your
young rule breakers, who don't understand business and certainly don't know how your firm gets money to pay them every month.
22% feel they need access to unauthorized applications for their jobs
This is dangerous because a lot of the unauthorized applications they're reaching for are usually media-driven; this means you'll see use of Pandora,
which slows down internet speeds for everyone, peer-to-peer programs like LimeWire which takes viruses and malware on a tour of your server room,
and social media, which decreases work-productivity (the stuff that makes you money).
19% cite lack of enforcement
Just about anyone will tell you that if you make rules but don't enforce them you haven't made any rules. Imagine if one day you woke up and a new law
had been passed: you must follow the speed limit but we will never penalize you if you don't (no points, fines, etc.); who would travel at the speed limit?
18% cite a lack of time to think about the policies, 16% say policies are inconvenient, and 15% 'forget' to abide by these policies
Personally, these are 'outs' in my opinion. If you don't have time to think about the rules, or if the rules are inconvenient, or if you simply forget to the follow the rules, there should still be penalties. These are excuses not defenses. If they don't work in criminal court they shouldn't work at your law firm.
61% say the responsibility for protecting information and devises falls on the IT service provider and not on individual employees
This is another excuse but a telling one nonetheless. Young employees don't want to be bothered with the ramifications of their actions so they will blame
your IT Guy or your Managed Services Provider (or MSP) for giving them the opportunity to commit the crime. Okay, well two can play by those rules.
Here's how your law firm can address these issues:
1. Your employees need to know the rules if you want them to follow them. Post them in the break room and ask them to sign a copy. Maybe do this
every six months.
2. Your employees need to know why the rules are important. Make sure they're aware of internal penalties for rule breaking: verbal warning, write-up, suspension, termination. Also, your young employees are just that - young. They haven't experienced a lot of workplace trauma yet, so they don't really understand (or fully understand) why management is so particular on sometimes very ambiguous things (I'm allowed to access LinkedIn but not Facebook why?). Accordingly, you need to teach them how business works, why the rules are in place, and why they're not necessarily management's preference but
are nonetheless management imperatives. Explain what happens to the business (not just what penalty they'll get internally) when they break the rules, and
translate that to what that means for their personal bottom line. Tell them how if you lose a lender that refers $1 million annual business, that results in layoffs because that's how business works (you can't spend more on payroll than payroll brings in for very long).
3. We all operate off incentives and disincentives, so you can't expect someone to change their behavior if there's no incentive to do so. Reward those who
abide by the rules and punish those who don't.
4. Remove the opportunity and turn off the magnet that draws them to
rule-breaking. Contact your MSP and setup workplace-specific security
settings that prevent garbage from ever entering your building. Don't
want Pandora, Facebook, or LimeWire? Turn them off. You have this
power.
5. Young employees say the responsibility to protect information and
devices relies on the MSP. This is telling - they'll do what they can get
away with. Accordingly, you need a MSP who is proactive, one that prevents the problem instead of responding to it. This isn't just a catch
phrase. It costs less money to prevent a fire than to put it out and repair
the water and smoke damage. Engage a MSP who is young and proactive, one that understands what young employees want to get at, what
they should and shouldn't be able to get at, and how to prevent access to
those things from inside your walls.
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Appeals Court Makes History With All-Women Membership
Bret Crow

In honor of National Women's History Month, it's interesting to note that five Ohio appellate courts have female majorities
including the Ohio Supreme Court. But only one has an all-female court: the Ninth District Court of Appeals, which serves
Lorain, Medina, Summit and Wayne counties.
Judge Jennifer L. Hensal began her term on the Ninth
District on February 9 after defeating two-term
Judge Clair E. Dickinson, the only male on the court,
in the November election. She joined fellow female
colleagues Eve V. Belfance, Donna J. Carr, Carla D.
Moore, and Beth Whitmore.
It appears this is the first fully-staffed Ohio appeals
court to be ruled only by women.
Presiding Judge Moore talked about the significance
of the makeup of the bench.
'While it has been said that justice is blind, it is
important in fostering public confidence that those
who sit on the bench represent the population we
serve,’ she said. 'Not long ago, it was an anomaly to
have a woman judge on the Ninth District Court of
Appeals. It is now the order of the day. I hope it serves as inspiration to every young woman law student and lawyer.’
About fifteen years ago Judge Carr was the only woman serving on the court. Even though that has changed dramatically, she
said the judges have always worked well together to decide cases and function as a court through the years.
Administrative Judge Belfance also pointed to the historic moment.
'Who would have thought even a generation ago that an entire Ohio court of appeals would consist of all female judges?’ she
asked. 'It was only one generation ago that women were beginning to enter the legal field, opening the doors for women to
become jurists.’
That generation included Judge Belfance's mother, Kathryn A. Belfance, who was the only woman practicing bankruptcy law
in Akron at the time and who became the first bankruptcy trustee in the Northern District of Ohio. Law firms wouldn't hire her,
so she shared an office with another woman attorney. Between them they had eight children. Breaking the glass ceiling in the
then male-dominated legal arena posed many challenges. Ultimately, Mrs. Belfance convinced her office mate to run for domestic relations judge. That's how retired Judge Judy Nicely became the first female domestic relations judge in Summit County.
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Statistics maintained by the Supreme Court's Office of
Attorney Services show that only around a quarter of
Ohio's nearly 700 judges and about 30 percent of the
state's roughly 44,000 active attorneys are women. As a
reference point, Ohio's population is 51.2 percent
female, according to the U.S. Census. In the 210-year
history of the Ohio Supreme Court, only 10 of the 156
justices who have served on the court were women, and
4 of those are on the current bench.
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Lawyer Referral Service - Modest Means Program
The Lorain County Bar Association will soon be unveiling its Modest Means Program. We are excited to be able to offer this muchneeded service to our community and to our members. The preliminary stages of the program will focus on domestic relations referrals.
There are many low-income individuals in the Lorain County area living paycheck to paycheck. These individuals cannot afford legal
representation because when they call attorneys from listings in the phone book, they are informed that a large retainer is required. The
client is then referred to legal aid services, where they discover that they do not qualify for assistance. This forces that person to try to
deal with the problem on their own - until now.
By joining the MMP as a referral source, you will not only assist members of our community that would otherwise have nowhere to turn,
you will gain valuable experience, expand your client base, establish yourself in the legal community, and maintain a steady work flow.
More information will be delivered to you in the near future.
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From Toy to Tool - Essential Tablet Apps for Lawyers
Stephan Futeral, Esq.
There's a scene in the John Grisham thriller ‘The Runaway Jury’ where Gene Hackman, as a highly paid and highly unethical jury consultant, is monitoring a bank of video screens, relying on hidden cameras and microphones to covertly coach the lawyers who are relying on him through the complex voir dire process in a landmark case. Today, Mr. Hackman needn't bother, as sophisticated juror selection software is literally in the hands of the
real-life attorneys sitting in the courtroom.
Online tools and software geared toward lawyers aren't new, but we've moved beyond the days of dragging the laptop into court for on-the-fly research,
showing PowerPoint presentations, and displaying documents, photos and videos using programs such as inData's Trial Director. In the 'Post-PC' era,
tablet computing is a game-changer for the 21st-century practice of law.
When the iPad made a splash in 2010, some lawyers, including myself, were intrigued about its possible use in both the office and in the courtroom.
To be sure, the iPad is great for reading novels, watching movies on Netflix, listening to 'Tunes, or playing Angry Birds, but could the iPad make a
lawyer's job easier or create an advantage, especially during hearings and trials?
As it turns out, the iPad is an incredibly useful and powerful tool for legal professionals. According to the ABA's 2012 Tech Survey, 30 percent of all
attorneys now use an iPad for law-related tasks, and I expect that figure to rise, especially with the introduction of the iPad mini. Eventually, their iPad
will become as ubiquitous in the courtroom as briefcases and neckties.
In my practice, I use my iPad to take notes (typed and handwritten), to outline motions, to review and annotate depositions and transcripts, to display
slide shows, timelines, photos, and videos, to conduct research, and to select juries. For example, I recently used my iPad during oral arguments before
the South Carolina Supreme Court. On my iPad, I had more than 1,400 pages of trial transcripts and exhibits, appellant's and respondent's briefs, and
all my legal authorities. All of this information was searchable, indexed, and collated for my appellate presentation.
(continued on following page)
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With more than 250,000 apps specifically designed for the iPad, and more than 100 more added each day, finding the right apps for the job can be difficult and daunting. For example, if you search the term 'law' in the App Store, there are more than 1,350 listings. Search for 'lawyers,’ and you will see
450 or more listings. And, as gamers, movie buffs and bookworms have learned, not all apps are created equal. The best legal apps offer not just the
functionality to find, organize and recall information in the heat of trial, but have built-in analytical tools that help a lawyer gain insight into the process
and stay focused on the trial process. For example, during voir dire, an app can take the place of Hackman's Rankin Fitch character altogether and many
of these apps cost less than what a typical lawyer spends on lunch.
While there are far too many excellent apps to mention them all here, I've compiled a short list of those that I've found to be worthy tools both in the
office and in the courtroom:
Legal Research
With WiFi in many courtrooms, and the ability to connect to high-speed cellular networks, the iPad makes legal research fast and easy on the go. Here
are a few of the popular apps for legal research:
Fastcase HD - Fastcase is not as feature-rich as Westlaw Next or Lexis Advance, but it is free and provides accurate search results for cases and statutes,
both state and federal. As part of the Tennessee Bar Association Complete Membership, all members receive an upgrade to the expanded PremiumLevel Access, which easily synchs between mobile device and computer. Tutorials are available online at www.tba.org/fastcase.
Lexis Advance - Free to download, but requires a subscription to Lexis. If you are more familar with LexisNexis than Westlaw, then this is the app for you.
WestlawNext - This app is free to download, but requires a subscription to Westlaw. The app is easy to use and has all of the features you would expect
from Westlaw.
Transcripts
The iPad is an excellent 'consumption' device for reading and annotating transcripts. Although you can convert your transcripts to PDFs and use one of
the PDF Annotation apps listed further down, here are a couple of apps specifically dedicated to reviewing and to annotating transcripts:
Transcript Pad - $49.99. With this app, you can carry your transcripts in a single app, search across an entire case, a single witness, or one deposition,
reference exhibits as you read the transcript, create, color code and
assign issue codes, and print or e-mail detailed or summary reports.
Westlaw Case Notebook Portable E-Transcript - This app is free and
allows you to read transcripts prepared as e-transcripts (PTX format),
search word indexes, highlight, create notes and e-mail transcripts with
annotations.
PDF Annotation
The iPad is also perfect for reading, reviewing, marking up, and signing PDF files. Also, you can review and annotate depositions and transcripts that have been converted to PDFs with these apps:
Adobe Reader - Free. View, annotate (highlight, strikethrough and
underline), draw freehand, add comments and organize your PDFs.
This app is more stripped down than the others. Also, it does not integrate with any cloud storage such as Dropbox, so you have to e-mail
yourself your PDFs to open them, but it's free and gets the job done.
'Annotate - $9.99. You can read, annotate, bookmark and share PDF
documents and Word/PowerPoint files; open multiple documents in
tabs; customize toolbars; and store documents in the cloud.
GoodReader - $4.99. This popular app supports reading, annotating,
and sharing PDFs. Also the app supports viewing Word, Excel,
PowerPoint and 'Work files, photographs and videos.
PDF Expert - $9.99. Read, annotate, highlight, make notes, draw on
and share PDFs. You can also view document types such as Word, MS
Office, images and videos.
(continued on following page)
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Handwriting and Note Taking
Writing on the iPad using a stylus takes a little practice because you do not rest your palm on the screen as you would if you were writing on paper. If
you've ever spent time trying to write legibly on a chalkboard, then you get the idea. However, once you get the hang of it, the iPad is great for taking
and organizing handwritten notes.
Nevertheless, for those of you who would rather type, there are apps to suit just about every note-taking need:
Notability - $1.99. Don't let the cheap price fool you. Out of all the handwriting apps, this one is my favorite. Many purchasers think so too because
this app consistently ranks within the AppStore's Top of the Charts. This app integrates handwriting, PDF annotation, typing and audio recording. You
can also organize all of your notes and media by category and subject.
Penultimate - 99¢. This app is the most popular app of the group. Like Notability, it is also ranks within the App Store's Top of the Charts. Although
Penultimate is not as feature-rich as Notability, this handwriting app is easy to use, and the handwriting looks spectacular onscreen. Organize your notes
by topic, project or category. If all you are looking to do is occasionally jot down notes or ideas, this app is perfect for you.
Notetaker HD - $4.99. Take handwritten notes and write on PDFs. Insert photos, share documents with others, organize pages into documents and folders.
Notes Plus - $7.99. This app supports handwriting, typing, audio recording and PDF annotation. You can export notes as PDFs. Your notes automatically backup to your Dropbox account.
Evernote - Free ($45 annually for premium account). This is not a handwriting notes app, but it is an excellent app for taking typewritten notes. You
can type notes, record audio notes, search through notes, organize notes by notebooks and tags, and share and e-mail notes. Best of all, you can sync
your notes across every device you have including iPad, iPhone, PC and Mac.
Word Processing, Spreadsheets and Slideshows
Although the iPad's onscreen keyboard is not exactly conducive to creating elaborate documents and presentations, it works well for smaller projects
such as letters, short memos, small presentations and simple spreadsheets. Using a Bluetooth keyboard definitely opens up the possibility for more
expansive document creation on your iPad. For example, I wrote this entire article on my iPad using a wireless keyboard.
Pages, Numbers and Keynote - $9.99 each. Apple's iWork suite of applications. Create, view, edit and share word-processing documents, spreadsheets
and slide shows. Overall, these apps do a decent job of converting their MS Office equivalents of Word, Excel and PowerPoint. Additionally, the latest version of Pages tracks changes in documents, which makes it easy to collaborate with users of Word.
Quickoffice Pro HD - $19.99. If you work exclusively with MS Office, you may want to consider this app that includes word processing, spreadsheets
and slide show presentations. Quickoffice also allows you to track changes and comments on documents.
Documents to Go Premium - $16.99. Create, edit, and view MS Office files and iWork files. Back up to the cloud. Works with a free desktop (PC)
application to allow you to sync your files wirelessly to your laptop or desktop.
What about Microsoft Word, Excel and PowerPoint? Although there have been many rumors that Microsoft was bringing its venerable office suite to
the iPad in the near future, as of the date this article, Microsoft has not officially announced its plans to offer Office on the iPad.
Jury Selection
JuryPad - $19.99. JuryPad, available at http://benchandbarllc.com, lets you create a searchable database of information about prospective jurors, track
peremptory challenges, take notes on jurors, view jury pool demographics, map jurors' addresses and take a virtual tour of their neighborhoods. You
can evaluate, rate and select primary and alternate jurors from a jury list or a custom seating chart, share jury information with others, and predict juror's
decisions at trial.
Presentations
TrialPad - $89.99. After importing PDFs, images, text files and audio and video files into this app, you can present them electronically in the courtroom. Make callouts from documents, highlight, annotate, redact, add exhibit stickers, create reports of your evidence with exhibit numbers, and share
your database with other TrialPad users.
Exhibit A - $9.99. Import images, PDFs and movies, organize them into projects, and display them electronically. Highlight and draw on exhibits, create callouts, and control external displays using the 'Show/Hide' button.

(continued on following page)
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TrialDirector - Free. TrialDirector works with or without the desktop version of Trial Director 6 (which allows you to create advanced annotations on
your PC before you transfer your work to your iPad). Display videos, photographs, PDFs and other exhibits. Import all of your exhibits from DropBox.
Easily make callouts, and highlight, redact and draw on exhibits.
Timeline 3D - $14.99. This app is strictly for creating and presenting timelines. It's easy to use, and it creates very elegant and visually striking timelines for electronic display. If you like to present timelines for your cases, this is the app for you.
Outlining
Outliner - $4.99. Create outlines with notes, structured lists, or detailed projects. Sync outlines with Dropbox.
Cloud Outliner - $4.99. Very similar to Outliner, but also syncs with Evernote.
Reference
There are literally several hundred legal reference apps available including state and federal codes and other specialized materials:
Wolfram Lawyer's Professional Assistant - $4.99. I consider this to be the 'Swiss Army Knife' of legal reference apps. This app includes a legal dictionary, the statute of limitations for each U.S. state, various financial calculators including a fees calculator, a settlement calculator, and a calculator
to compute the historical value of money, a blood alcohol calculator, and many more. The app displays crime rates including state and national comparisons, investigative information including weather, company information, computations for cost of living, life expectancy, present or future values,
mortgage calculators, and much, much more.
Lawstack - Free. Lawstack gives you access to the U.S. Constitution, Federal Rules of Civil, Criminal, Appellate and Bankruptcy Procedure, Federal
Rules of Evidence, CFR, and several state codes.
ABA Journal - Free. You can read breaking legal news and monthly magazine articles.
A Note about Cloud Storage
If you plan to back up, share and import data, then you need access to cloud storage. Here are the three most popular options:
Dropbox - Free for first 2 GB's. This service is the most popular of the bunch, and many of the apps listed here take advantage of linking to your
Dropbox account. If you need more storage space, there are paid subscription plans.
Google Drive - Free for the first 5 GB's. Google Drive also gives you easy access to Google Docs - web-based authoring of word processing documents, spreadsheets and presentation slides.
Box for iPad - Free for first 5 GB's. Not as popular as Dropbox, but Box offers more storage space for free. If you need more space, subscription plans
are available.
For all the bells and whistles today's apps can offer, mobile technology is only worthwhile if it earns its way into the lawyer's briefcase. To do that,
these apps have to make our job easier and improve our performance. Most lawyers like technology, so it's easy to produce an app that lawyers will
want to play around with for a little while. But in order to stick around, to become an essential tool, it truly needs to help us succeed for our clients.
STEPHAN FUTERAL is the founder of the law firm of Futeral & Nelson LLC in Mount Pleasant, South Carolina, a member of Bench & Bar LLC,
and the chief architect of JuryPad. He received his law degree from the University of South Carolina School of Law.
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Ex Parte Communications
The Honorable Thomas Januzzi

At the 2012 Ohio Judicial Conference Annual Meeting the issue of Ex Parte communications was raised as a source of stress for many
judges. Attempted Ex Parte communications present in many forms. It can be a difficult task to address an Ex Parte communication especially when the attempted communication occurs during an extremely demanding or hectic day or period. The attempted Ex Parte communication can cause stress and consternation not only for the judge but for staff members who most often are initially confronted with
the attempted communication.
Code Jud. Cond. 2.9(D) requires that the judge properly train staff in this area: ‘(D) A judge shall make reasonable efforts, including providing appropriate supervision, to ensure that this rule is not violated by court staff, court officials, and others subject to the judge's direction and control.’ Providing staff members with the proper information and instruction not only complies with the Code of Judicial Conduct
but facilitates an appropriate response and alleviates stress to both staff and the Judge who is ultimately accountable for the response.
Even though there are many situations involving Ex Parte communications, these situations may be categorized. The response to each
situation should be tailored to fit the circumstances.
Prior to addressing the specific categories several definitions and rules that are common to all attempted Ex Parte Communications may
be identified:
Ex Parte is defined in Black's Law Dictionary as 'Done or made at the instance and for the benefit of one party only, and without notice
to, or argument by, any person adversely interested.’
Ex Parte communication is defined in Black's Law Dictionary as 'A generally prohibited communication between counsel and the court
when opposing counsel is not present.’
An Ex Parte Communication under the Code of Judicial Conduct is prohibited unless there is an exception. The exceptions are listed in
Code Jud. Cond. 2.9:
When circumstances require it, an ex parte communication for scheduling, administrative, or emergency purposes, that does not address
substantive matters or issues on the merits, is permitted, provided the judge reasonably believes that no party will gain a procedural, substantive, or tactical advantage as a result of the ex parte communication;
A judge may obtain the advice of a disinterested expert on the law applicable to a proceeding before the judge, if the judge gives notice
to the parties of the person consulted and the subject-matter of the advice solicited, and affords the parties a reasonable opportunity to
object or respond to the advice received;
A judge may consult with court staff and court officials whose functions are to aid the judge in carrying out the judge's adjudicative
responsibilities, or with other judges, provided the judge makes reasonable efforts to avoid receiving factual information that is not part
of the record and does not abrogate the responsibility personally to decide the matter;
A judge, with the consent of the parties, may confer separately with the parties and their lawyers in an effort to settle matters pending
before the judge;
A judge may initiate, receive, permit, or consider an ex parte communication when expressly authorized by law to do so;
A judge may initiate, receive, permit, or consider an ex parte communication when administering a specialized docket, provided the judge
reasonably believes that no party will gain a procedural, substantive, or tactical advantage while in the specialized docket program as a
result of the ex parte communication.
The Comments to Code Judicial Cond. 2.9 provides additional guidance:
[1] To the extent reasonably possible, all parties or their lawyers shall be included in communications with a judge.
[2] Whenever the presence of a party or notice to a party is required by this rule, it is the party's lawyer, or if the party is unrepresented,
the party, who is to be present or to whom notice is to be given.
[3] The proscription against communications concerning a proceeding includes communications with lawyers, law teachers, and other
persons who are not participants in the proceeding, except to the limited extent permitted by this rule.
(continued on following page)
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[4] A judge may initiate, receive, permit, or consider ex parte communications expressly authorized by law, such as when: (1) an indigent defendant demonstrates a particularized need to retain an expert witness and has not determined whether the expert will testify at
trial; (2) the judge obtains information that may result in a confidential referral of counsel to a lawyers assistance program [see Rule
2.14]; or (3) in order to comply with Crim . R. 46(C) provided the prosecutor and accused, or her/his attorney, are apprised of the information prior to any decision that is made as a result of the information gathered by the judge or member of the judge's staff.
[4A] A judge may initiate, receive, permit, or consider ex parte communications when administering a specialized docket established
under the authority of the Rules of Superintendence or other law. In this capacity, judges may assume a more interactive role with parties, treatment providers, probation officers, social workers, and others.
[5] A judge may consult with other judges on pending matters, but must avoid ex parte discussions of a case with judges who have previously been disqualified from hearing the matter and with judges who have appellate jurisdiction over the matter.
[6] The prohibition against a judge investigating the facts in a matter extends to information available in all mediums, including electronic.
[7] A judge may consult ethics advisory committees, outside counsel, or legal experts concerning the judge's compliance with this code.
Such consultations are not subject to the restrictions of division (A)(2).
The source and manner of the communication will dictate the appropriate response.
The Unrepresented Civil Litigant
In recent years there has been a marked increase in civil filings resulting in an increase in unrepresented civil litigants. The reasons are
many including the economy which has resulted in loss of employment and underemployment. Defaults in consumer loans and credit
cards account for the majority of the increase in filings in the municipal courts. Credit companies sell delinquent accounts in bulk transactions resulting in a high volume of court filings by assignees of the original creditor. Sometimes the account has been sold and assigned
multiple times prior to the filing of the lawsuit. Typically, the consumer receives no prior notice of the assignment. When a person is sued
by an assignee the result is often times a frustrated and/or irritated litigant. The person has long forgotten or mentally written off the debt
or legitimately believes that the debt has been resolved. Many cannot afford an attorney or expect that the court system will provide them
(continued on following page)
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relief from the perceived or actual injustice and resolve the matter fairly and expeditiously without the need for an attorney. Since the cases
are almost always filed in the regular division of the court [as opposed to the Small Claim Division- Evid. Rule 101(C) excepts the application of the Evidence Rules from Small Claim proceedings and Civil Rule 1(C) excepts the application of the Civil Rules from Small
Claim proceedings] the litigant must follow court rules and procedure the same as an attorney. See Copeland v. Rosario (Jan. 28, 1998),
Summit App. No. 18452, unreported, at 6. They are not to be accorded greater rights and must accept the results of their own mistakes and
errors. Kilroy v. B.H. Lakeshore Co. (1996), 111 Ohio App.3d 357, 363, 676 N.E.2d 171 (holding that pro se litigants are, "presumed to
have knowledge of the law and of correct legal procedure and [are] held to the same standard as all other litigants"); Meyers v. First Natl.
Bank (1981), 3 Ohio App.3d 209, 210, 444 N.E.2d 412.’ See Jones Concrete, Inc. v. Thomas 1999 WL 1260308 (Ohio App. 9 Dist.)
An unrepresented civil litigant, instead of filing a formal answer, may file a letter addressed to the Judge without sending a copy to opposing counsel. By definition the communication is an Ex Parte Communication because opposing counsel has been excluded from the communication. Is there an exception under Code Jud. Cond. 2.9 which permits the Judge to receive this information? There does not appear
to be. Also, the Civil Rules of Procedure prohibit the judge from considering the letter unless a proof of service accompanies the letter
or is separately filed. See Civ. R. 5 (B) (3). In Oberlin Municipal Court when a filing is made that does not comply with Civ. R. 5 (B)(3)
an Entry is docketed titled 'Notice of Filing'. An example of the notice reads:
'A letter was filed by [Defendant] this date. The document has no proof of service. Civil Rule 5(D) provides in part that 'Papers filed with
the court shall not be considered until proof of service is endorsed thereon or separately filed. [Defendant] is granted until [Insert an
appropriate date] to file an answer or otherwise defend, that includes a proof of service.
The court is not permitted to give legal advice but pursuant to RULE 2.6(A) of the Ohio Code of Judicial Conduct judges are encouraged to provide information to self-represented individuals.’ [a footnote is then referenced which reads: 'RULE 2.6 Ensuring the Right
to Be Heard' provides in part: (A) A judge shall accord to every person who has a legal interest in a proceeding, or that person's lawyer,
the right to be heard according to law.’ Comments [1] and 1[A] to Rule 2.6 provide that [1]'The right to be heard is an essential component of a fair and impartial system of justice. Substantive rights of litigants can be protected only if procedures protecting the right to be
heard are observed. [1A] The rapid growth in litigation involving self-represented litigants and increasing awareness of the significance
of the role of the courts in promoting access to justice have led to additional flexibility by judges and other court officials in order to
facilitate a self-represented litigant's ability to be heard. By way of illustration, individual judges have found the following affirmative,
non-prejudicial steps helpful in this regard: (1) providing brief information about the proceeding and evidentiary and foundational
requirements; (2) modifying the traditional order of taking evidence; (3) refraining from using legal jargon; (4) explaining the basis for
a ruling; and (5) making referrals to any resources available to assist the litigant in the preparation of the case.’]
The last sentence of the Notice of Filing then reads:
'The NOTICE TO DEFENDANT below is intended to provide information to the Defendant pursuant to the Code.’
An appropriate NOTICE TO DEFENDANT is then set forth at the end of the Notice of Filing. For example:
'Notice TO DEFENDANT: The letter you sent may not be sufficient to protect your legal rights in this case. You may continue to represent
yourself; however, you are bound by the same rules as an attorney. A copy of the Civil Rules of Procedure can be accessed by visiting the
Ohio Supreme Court's website at http://www.sconet.state.oh.us/LegalResources/Rules/civil/CivilProcedure.pdf Neither the court nor the
clerk's office is permitted to give you legal advice. You should consult with an attorney regarding your rights. The law does not permit the
court to appoint a lawyer to represent you in this type of case. If you cannot afford an attorney you should contact the Lorain County Legal
Aid Society 323-8240 or the Lorain County Bar Association 323-8416. They may or may not represent you. You will note on the Summons
that you received you are required to serve a copy of the Answer on the Plaintiff's attorney. You may have done this, but the Civil Rules
require that you file a ‘Proof of Service' with the court informing the court that you have sent a copy of the Answer to the Attorney and the
date that you sent the copy of the Answer to the attorney. If you already sent a copy of the Answer to the attorney you should file a separate
' of Service.’ If not, you should send a copy and file a 'Proof of Service' with the court informing the court of the date it was sent.’
The Clerk is then instructed to send a copy of the Notice of Filing to counsel for the Plaintiff and to the Defendant and to send to the
Defendant a pamphlet on pro se representation. The pamphlet is titled ‘A resource of court procedures for those representing themselves in
a civil case’ and is published collaboratively by the Ohio State Bar Foundation, Ohio Legal Assistance Foundation, Ohio Library Council
and Ohio State Legal Services Association and is available at www.osbf.net or www.ohiolegalservices.org.
(continued on following page)
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By responding in this manner the judge fulfills obligations under the Code of Judicial Conduct:
The judge has not read [or if read or partially read] has not considered the letter;
The judge has notified opposing counsel of the [attempted] communication;
The judge has ensured the unrepresented litigant the right to be heard by providing information pursuant to the Code. See Code Jud.
Cond. Rule 2.6.
An alternative method is to instruct or request the Clerk to not accept the filing and return it to the litigant without explanation or with a
similar explanation. We prefer to send and docket the Notice of Filing which also satisfies the judge's obligation under Code Jud. Cond.
Rule 2.6.
There are other situations when a civil litigant may attempt to contact the Judge or expect the judge to 'assist' the civil litigant. An extreme
example is the case of Disciplinary Counsel v Medley (2004) 104 Ohio St.3d 251. An action on an account was filed by a Hospital against
Roger Watson, a local official and two-term chair of the political party of which the judge was a member. The hospital obtained a default
judgment against Mr. Watson of over $6,000.00 on June 17, 1998. Watson contacted the judge 6 days after the default judgment was
granted and the judge issued an order that read that Watson 'orally applied for relief form judgment pursuant to Rule 60(B)’ and rescinded the default judgment and granted Watson 28 days to file an answer. Watson did not file an answer and on March 1, 1999 the hospital
filed another motion for default judgment. The judge scheduled a pretrial conference on April 9, 1999. Watson did not appear and on
April 11, 1999 the judge entered a second default judgment against Watson. On February 6, 2002 the hospital filed a praecipe instructing the clerk of court to prepare a certificate of judgment which was done that day. Within days, Watson went to the courthouse to speak
to the judge about removing the lien because the lien was holding up the closing of a real estate sale that Watson had pending. The judge
told Watson 'I'll get it taken care of and it will be off before evening.’ No representative of the hospital was present during any of the
conversations between the judge and Watson. On February 13, 2002 the judge entered a journal entry representing that Watson appeared
in open court and requested that he be permitted to file an answer. The entry included that 'Watson is given the right to file his answer
instanter [Instantly; at once]. Set for pretrial-Remove any Default judgments.’ Watson testified that he had spoken with the judge three
times in the judge's chambers and once on the street about the case. Each communication was an inappropriate ex parte communication
and the judge was sanctioned for violations.
The represented Civil Litigant
Sometimes a person who is represented may try to contact the judge for a variety of reasons. In one case the trial court received a letter
ex parte from the father of a child in a pending matter before the judge involving parental allocation rights. The letter urged the judge to
have the child psychologically evaluated. The judge immediately upon receiving the letter forwarded copies of the letter to the parties'
counsel. The judge did not make a decision relevant to the pending motion until over a month had passed since the receipt of the letter
and there was no evidence that the judge relied on the letter. In Re Pierce 2008 WL 1837258
Certainly, anytime a communication is received from a represented individual the person should be referred to the person's counsel and
the opposing counsel or opposing unrepresented litigant should be notified of the communication immediately. Anytime a judge is faced
with a situation where an ex parte communication has been received, the judge should immediately make all participants or their counsel aware of the communication, provide copies of any written communication and docket the court's action.
The Unrepresented Criminal or Traffic Defendant
A person is stopped by a police officer for a traffic offense or served with a summons to appear in court for a criminal offense. During
the conversation with the police officer the person is told by the officer 'Tell it to the Judge' or 'Write a letter to the court.’ The person in
good faith writes a letter to the Judge, without sending a copy to the prosecutor, with their impassioned plea for justice asking that the
charge be dismissed or requesting that no points be assessed or that the fine be suspended.
The counterpart in the Criminal Rules of Procedure to Civ. R. 5(B)(3) is Crim. R. 49(C) which provides that 'papers filed with the court
shall not be considered until proof of service is endorsed thereon or separately filed.’ Clearly this is an Ex Parte communication by definition because the prosecutor has been excluded from the communication. Just as with the unrepresented civil litigant the unrepresented criminal or traffic litigant expects that the court system [the judge] will provide them relief from the perceived or actual injustice and
resolve the matter fairly and expeditiously without the need for an attorney or even a court appearance.
Can the Judge read the letter? Of course, the answer is no. The response should be similar to the response to the unrepresented civil litigant. A Notice of Filing can be docketed similar to the notice sent to the unrepresented civil litigant. In Oberlin Municipal Court a form
(continued on following page)
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guilty plea and an option to schedule the case directly for trial or for pretrial. A copy of the form [1-05] is available at
oberlinmuncipalcourt.org at the Traffic Ticket link under Not Guilty Plea.
What if the person just needs time to pay the fine on a waiver offense? Can the judge read and respond to that letter? The rule permits
Ex Parte communications 'when circumstances require it' for scheduling, administrative, or emergency purposes, that does not address
substantive matters or issues on the merits 'provided the judge reasonably believes that no party will gain a procedural, substantive, or
tactical advantage as a result of the ex parte communication.’ Paying a waiver fine does not involve a substantive matter. It also does not
appear that the Defendant gains any advantage because there is an admission of guilt and agreement to pay the waiver fine. If you conclude that 'circumstances require it' then the letter can be considered. In Oberlin Municipal Court when a letter asking for time to pay a
waiver fine is filed an entry is docketed that reads:
'DEFENDANT REQUESTED AN ‘EXTENSION’ OR 'PAYMENT PLAN.’ TO THE EXTENT THAT THE REQUEST IS FOR AN
EXTENSION TO PAY THE WAIVER IN THIS CASE THE REQUEST IS GRANTED UNDER THE FOLLOWING TERMS AND
CONDITIONS:
THE LETTER SENT BY THE DEFENDANT IS CONSIDERED A TENDERED WAIVER [GUILTY PLEA] AND SHALL BE
ACCEPTED AS SUCH UNLESS THE DEFENDANT FILES AN OBJECTION WITHIN 14 DAYS. IF AN OBJECTION IS FILED
THE MATTER WILL BE SET FOR TRIAL;
DEFENDANT IS PERMITTED AN 'EXTENSION' TO PAY THE WAIVER AMOUNT UNTIL [Insert Date]- NO FURTHER 'EXTENSIONS' WILL BE GRANTED;
IF THE WAIVER AMOUNT IS NOT PAID ON OR BEFORE [Insert Date] THEN THE DEFENDANT IS ORDERED TO APPEAR
ON [Insert Date-allow at least 30 days for license forfeiture notification compliance] AT 8:30 A.M. IN THE EVENT THE WAIVER HAS
NOT BEEN PAID AND THE DEFENDANT DOES NOT APPEAR THEN THE DEFENDANT'S LICENSE WILL BE CANCELLED
WITHOUT FURTHER NOTICE. IN ADDITION, IF THE DEFENDANT FAILS TO PAY AND FAILS TO APPEAR AS ORDERED
THE FILE MAY BE TURNED OVER TO A COLLECTION AGENCYAND THE COLLECTION AGENCY WILL ADD A FEE TO
ANY OUTSTANDING BALANCE.’
The Alleged Victim
The alleged victim attempts to communicate directly with the Judge by telephone call, by letter or through another person [e.g. victim advocate] in good faith expecting that the Judge will be able to use the information in providing a just result. Can the Judge take the telephone
call? Can the Judge read the letter? The Judge cannot take this call or read the letter. What should be done with the communication?
Staff should be instructed how to respond to the communication. If the communication is a telephone call, explain to the alleged victim
that the Judge is not permitted by law to receive this information in a telephone call. Sometimes it is helpful to cite the section of the
Ohio Code of Judicial Conduct [Rule 2.9]. This assures the person that it is not that the Judge is not concerned about their situation or
disinterested in the information but that the Judge, just like everyone else, must follow certain rules. The person should be given the name
and contact information of the prosecutor and the victim advocate.
If the communication is a written correspondence, the staff may be instructed to contact the person by telephone (if a number was provided) and explain the Ex Parte rules.
In either event the staff communication with the alleged victim should be documented. At the very least an internal Memo should be prepared and either kept in the court file or in a separate file for future reference. In the Oberlin Municipal Court most attempted Ex Parte
communications are docketed with a Notice of Attempted Ex Parte Communication that reads:
'Please take notice that on [insert date] an [attempted] ex parte communication was made to the judge by [insert name or alleged victim]
by [insert manner of communication, i.e. telephone call or written correspondence]. The [alleged victim] was advised by court staff that
the judge is not permitted to receive the information and was advised to contact the prosecutor and/or victim advocate.]’
If the Clerk has accepted a written correspondence for filing you may wish to consider ordering the correspondence sealed and notifying the parties that the [attempted] communication has been sealed.
(continued on following page)
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Of course there are some situations where the Judge is not only permitted but is required to have an Ex Parte Communication with an
alleged victim. Cod. Jud. Conduct 2.9(A)(5) provides 'A judge may initiate, receive, permit, or consider an ex parte communication when
expressly authorized by law to do so.’
Two examples of situations where the law permits [and even may require] an ex parte communication with a victim are R.C. 2919.26
and Criminal Rule 4.
R.C. 2919.26 requires that a judge receive information from an alleged victim/complainant seeking a temporary protection order:
(A) Upon filing a complaint - for any offense of violence - the alleged victim - may file a motion that requests the issuance of a
protection order (B) The motion shall be prepared on a form that is provided by the clerk of the court (C) As soon as possible after the filing of the motion - but not later than 24 hours...the court shall conduct a hearing to determine whether
to issue the order. The person who requested the order shall appear before the court and provide the court with the information that it
requests concerning the basis of the motion.’
Here it is contemplated by the law that a judge will have an ex parte communication. In order for the judge to fulfill the obligation under
the law to receive information within 24 hours the judge will necessarily, in circumstances where the accused has not been served or
arrested, have to hear the information ex parte. Even though it is an ex parte communication it is a permitted ex parte communication
because the law not only permits but requires it.
Another example of a permitted ex parte communication is Criminal Rule 4. Criminal Rule 4 provides in part that the issuing authority
[judge] may examine under oath the complainant and any witnesses prior to issuing an arrest warrant. Clearly an ex parte communication the law permits the judge to receive this information prior to issuing a warrant.
The Concerned Citizen
The judge receives an urgent telephone call from an unidentified or indentified source that claims that a defendant against whom a charge
is pending is abusing drugs and is a danger to either his or her self or others. Staff appropriately transfers the call to the Community
Control Department. The Community Control Department speaks to the person and concludes that the person is in need of immediate
intervention. Is the judge permitted to receive this information?
Cod. Jud. Cond. 2.9(A)(1) and (6) may permit the court to receive this information in very limited circumstances. Section (A)(1) provides in part that, when circumstances require, an ex parte communication for 'emergency purposes' that does not address substantive
matters or issues on the merits is permitted, provided the judge reasonably believes that no party will gain a procedural, substantive, or
tactical advantage as a result of the ex parte communication. This decision will be very fact intensive.
Section (A)(6) is more expansive and provides in part that when a court is administering a specialized docket that the judge may initiate,
receive, permit or consider an ex parte communication provided the judge reasonably believes that no party will gain a procedural, substantive, or tactical advantage as a result of the ex parte communication.
While a case is pending a judge always has authority to modify a bond. Criminal Rule 46(E) provides that 'A court, at any time, may
order additional or different types, amounts, or conditions of bail.’ Of course, justification for modifying the bond would be a change of
circumstances. Recall that an exception to the Ex Parte communication rule is that a judge may consult with court staff and court officials whose functions are to aid the judge in carrying out the judge's adjudicative responsibilities, or with other judges, provided the judge
makes reasonable efforts to avoid receiving factual information that is not part of the record and does not abrogate the responsibility personally to decide the matter. This may be a situation where the judge can use the information to modify the bond or the bond conditions.
Unless it is a grave concern and if the judge has any doubt regarding the credibility of the source the judge should schedule a hearing as
soon as possible either prior to modifying the bond conditions or within 24 hours or on the next business day, notifying all participants
concerned (i.e. prosecutor, defense counsel and/or the defendant and the community control department).
What about letters received from concerned citizens regarding an upcoming sentencing hearing? It is common for a judge to receive letters, both in support of a defendant and in support of the victim(s) prior to sentencing. The case of State ex rel. Beacon Journal Publishing
Co. v Whitmore (1998) 83 Ohio St. 3d 61 is instructive on the issue. The court noted in that case that 'The Judge receives letters from
identified concerned citizens regarding the sentencing. Judges often receive numerous letters from interested parties attempting to
(continued on following page)
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persuade the judge to their viewpoint or to bring some information to the judge's attention. Many judges have their staff screen and discard such mail because it constitutes an improper ex parte communication, or a judge may, once it becomes apparent what the letter
involves, cease reading the letter and, preferably discard the same.’ This is probably the preferred course of action. The judge should not
read these letters. If a judge chooses to read the letters they should be read at the sentencing hearing or a separate hearing should be held
to permit the defendant and her/his counsel and the prosecutor to see the letters and be given an opportunity to respond and/or prepare a
response for the sentencing hearing.
Even though the preferred method is set forth in Whitmore one court appears to have condoned the practice of reading letters from concerned citizens without formally notifying the defendant or defense counsel as long as the letters are in the public record and available
for review by the defendant or defense counsel. In State v Johnson (2005) 164 Ohio App. 3d 792 many letters were sent to the judge on
the victim's behalf by the victim's family, friends, and co-workers. The judge indicated at the sentencing that the judge had reviewed all
written correspondence received, both on behalf of the defendant as well as the victim. Defendant objected to the use of the letters as
improper ex parte communications because he was not made aware of the letters. The court, although it did not reference the code of
judicial conduct (code of judicial responsibility) found that there were no improper ex parte communications.
To avoid even the claim of an ex parte communication the preferred course would be to docket a 'Notice of Filing' and send a copy of
the notice to the Defendant, his or her counsel and the prosecutor.
The Inquisitive Attorney requesting an Advisory Opinion
Attorneys are understandably anxious to know the judge's opinion either as to the procedure to follow or the law prior to filing a pleading or motion. Either the attorney or a staff member of the attorney may call the Clerk of Court of a member of the court staff and inquire
'How does the Judge want this done' or 'What is the judge's position on this.’ Depending on the how or what is inquired will depend on
whether the judge can receive the communication. In an effort to maintain a good relationship with the bar the judge does not wish to be
perceived as untouchable and impersonal. On the other hand there are inquiries that are clearly inappropriate and as much as the judge
might want to be helpful the judge must avoid participating in a forbidden communication. Examples include:
Attorney contacts the clerk of court and asks if the judge would permit an eviction hearing to go forward without the landlord being present because the landlord is out of town. The attorney tells the clerk that the attorney is familiar with the tenant's account and the service
of the three day notice and can make a 'professional statement' for the landlord.
Attorney contacts a staff member and asks if the Judge will grant driving privileges for the attorney's client and whether it is worth filing a motion for driving privileges.
Attorney calls the Clerk's office and wants to know if the court has a form of Notice to Leave Premises (or any other form or pleading)
or if the Clerk can tell the attorney if there is a supply store where the attorney can purchase such a form.
Attorney contacts a staff member and asks if the Judge will grant the attorney's client an early release from jail or whether the judge will
grant limited driving privileges if a motion is filed. The attorney is attempting to find out the answer to a question without filing
an appropriate motion.
The judge should not entertain these types of questions. The attorney should be instructed to put the request in writing. Both the criminal rules and civil rules support this position. Crim. R. 47 provides in part 'An application to the court for an order shall be by motion.
A motion, other than one made during trial or hearing, shall be in writing unless the court permits it to be made orally.’ Crim. R. 49(C)
requires a certificate or proof of service... The judge cannot respond to these oral questions nor should the clerk or staff member give this
information or concern the judge with the question. These appear to be 'pending' or 'impending' matters. If the judge participates in assisting the attorney with answers to these questions the judge will be painted into a corner if at the hearing the other side wishes to contest
the judge's opinion. The judge must maintain her/his independence and open mind to rule on any issue pending in the court. If the judge
has pre-approved or pre-determined an issue her/his independence has been compromised.
On the other hand, if the judge has made a ruling in a case with a similar issue, staff can reference the attorney to the written opinion or
decision but it would be improper for the judge to give an advisory opinion or decision that would foreclose the opposing side from an
opportunity to argue the counter point.
(continued on following page)
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The Walk-in Prosecutor/Defense Attorney
The prosecutor's office is adjacent to the judge's chambers and the prosecutor occasionally walks into the judge's chambers. Sometimes
the discussion is small talk, but at times the discussion turns to a pending or impending matter. In these situations the judge must be very
careful about the discussions that the judge has with the prosecutor. The docket is extremely busy. The attorneys become anxious and
want to complete their case as soon as possible and feel they cannot wait for the prosecutor to be available to meet with the judge.
Examples include:
On this occasion a case is scheduled for a suppression hearing later that day and the prosecutor tells the judge verbally that the prosecutor just received a call from a witness and that the witness will not be able to make the hearing because it is the officer witness day off
and the officer would have to be paid overtime to attend. The prosecutor has not yet spoken to the defense about the request but wants
to know if the case can be continued if the defense does not agree. The prosecutor wants to be able to tell his witness what to do right
now and the defense counsel is unavailable until the hearing.
A defense attorney enters the judge's chambers and wants to discuss a proposed plea bargain with you. The case is scheduled for pretrial and the prosecutor is down the hall in the prosecutor's office but because the docket is so busy has sent the defense attorney to speak
to you without the prosecutor's presence. The defense attorney wants to give you a summary of the proposed plea bargain. You tell the
attorney that you cannot discuss the case without the prosecutor's presence. The defense attorney tells you that the prosecutor said it is
okay to speak directly to you without the prosecutor's presence.
Clearly, these are examples of ex parte communications. In the first example the judge does not know if there is an objection to the continuance and cannot know if the defense will be prejudiced by the continuance until input is had from the defense. In the second example, even if the prosecutor said it was O.K. for the defense attorney to speak to the judge the judge is at the mercy of the defense attorney's [good faith] representations of the facts of the case and the prosecutor's position.
In Disciplinary Counsel v Plough (2010) 126 Ohio St. 3d 167 the judge initiated a contact with the prosecutor by telephoning the prosecutor without defense counsel's presence to discuss a defendant's opposition to a plea agreement reducing a pending 3rd degree felony
charge to a misdemeanor. The communication was ruled a violation of Code of Jud. Conduct, Canon 3(B)(7) prohibiting ex parte communications about a pending case.
The communication from another Judge
The rules provide that you can speak to another judge but this does not apply in all cases. The exception reads: 'A judge may consult with
other judges, provided the judge makes reasonable efforts to avoid receiving factual information that is not part of the record and does
not abrogate the responsibility personally to decide the matter' The comments also provide ‘[5] A judge may consult with other judges
on pending matters, but must avoid ex parte discussions of a case with judges who have previously been disqualified from hearing the
matter and with judges who have appellate jurisdiction over the matter.’
A judge received a call from another judge that had an employee who was charged with Domestic Violence. The employer Judge called
the other judge at home. Not knowing what the call was about the judge took the call. The employer judge then proceeded to tell the other
judge that the employee was charged with domestic violence and that his attorney would be contacting him. He proceeded to tell the other
judge that the employee was a 'nice guy' and 'we need a personal bond set.’ The other judge listened politely [the judge was an elder judge
who had been on the bench for a long time and I did not want to preach ethics to the judge.] The attorney attempted to call the other judge
at home but the judge did not answer the phone when the attorney's number appeared on the caller ID. The case was handled as any other
Domestic Violence case - in open court and on the record.
Was the call to the judge at home a violation? The purpose of the rule is consult with other judges to assist the judge in making a
decision. Clearly, the unsolicited telephone call from the employer judge was not for consultation purposes but to convey [factual]
information not on the record.
(continued on following page)
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The cold call
Very seldom does a person call the judge just to talk. It is not unusual for a person with a pending matter to attempt to contact the judge,
especially a person that claims to 'know the judge.’ Staff should be instructed to be polite but firm. Red flags that the person is
attempting to contact the judge for personal attention include:
1. 'Oh, I've known [first name of judge] for a long time. She/he is a good friend of mine.’
2. 'I went to high school with [first name of judge].’
3. 'I don't need legal advice or have a pending case, I just have a question.’
4. 'I worked on the judge's campaign. I put up signs for her/him.’
5. 'It's OK I am a [City Council member, Trustee, County Commissioner etc.] I am sure the judge will speak to me.’
The person attempts to convince the staff member that the judge would have no problem speaking to them. Many times the person will
refuse to tell the staff member the subject matter or nature of the call. Staff should be advised to follow a script similar to:
CALLER: This is [name of caller] May I speak to the Judge?
STAFF: May I ask the reason for the call?
CALLER: Oh, just tell her/him who I am. I am sure she/he will speak to me.
STAFF: Mr./Ms./Mrs. [name of caller] I would like to do that but before I tell the Judge that you are calling I have to ask reason for the
call. The judge is not trying to be impersonal but has rules that she/he has to follow before she/he can speak to you.
CALLER: [HERE THE CALLER THEN STATES ONE OF THE RED FLAG STATEMENTS DESCRIBED ABOVE]
STAFF: I am sure that the Judge would like to talk to you but, the judge has to follow the Code of Judicial Conduct. For example, she
cannot speak to anyone about a pending case and cannot give legal advice. If you will kindly tell me why you are calling I can give the
information to the judge so she/he can decide if she/he can speak to you.
CALLER: [EXAMPLES]
EXAMPLE #1: I don't have a case in the court but my son/daughter does. I just want to let the judge know.
STAFF: The judge is not permitted to receive this information. If I were to give this information to the judge, he/she might not be able
to hear the case and the Supreme Court would have to assign another judge to the case. I am sure the judge will be fair with your
son/daughter's case. You may wish to provide your information to the prosecutor or to your son/daughter's attorney if they have one. They
will be able to tell you how this information can be given to the judge at the appropriate time and in the appropriate manner.
EXAMPLE #2: I don't have a pending case in the court and I am not asking for legal advice. It is a personal matter.
STAFF: I still cannot put you through to the judge. I will tell the judge that you called and that you said it is a personal matter. She/he
may or may not return your call or the judge might ask me to call you back.
In any event, even if the judge decides to receive this information, as suggested in Comment 1 to the Rule, to the extent reasonably possible, all parties or their lawyers shall be included in the communications with the judge. The judge may wish to consider contacting all
participants and/or their attorneys to advise them of the communication and reveal the communication, on the record if possible and
appropriate and docket the communication.
Conclusion
Like many other ethical issues identifying a prohibited ex parte communication is best accomplished by the following test. If you think
that it is a prohibited ex parte communication, then it is - until you give it additional thought and consideration. Advise staff members to
think of themselves as a gatekeeper. They should not open the gate until they are satisfied that the communication can enter the protected area - the judge's chambers or the judge's mind. If there is any question about whether the communication can enter - err to the
side of caution. You can always open the gate but once the gate is open and the communication enters you cannot ever send it back. If
the gate was opened when it should not have been - let everyone involved in the case know that you opened the gate - and what was permitted to pass through the gate.
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Thank You!
The Lorain County Bar Association Foundation’s Valentine’s Day Ball would not be possible
without the continued support of our corporate partners and the amazing generosity of our
members. We would like to thank the following for always saying ‘yes’ when called upon.
We truly appreciate your kindness.
Signature Sponsors
Nurenberg, Paris, Heller & McCarthy • First Place Bank
Michael J. Duff • Stumphauzer, O'Toole
Corporate Table Sponsors
Bradley & Stepanik Co., LPA • Community Foundation of Lorain County • PNC Bank
DJ Courtesy of Anthony Nici
Cash/Prize Donors
Jack W. Bradley Co., LPA • D. Chris Cook, Bar Counsel • First Federal of Lorain
First Merit Bank, NA • Peter & Company Jewelers • McCarthy Lebit
Smith, Illner & Gemelas • Barbara Aquilla Butler & Associates
Fauver, Keyse-Walker & Donovan Law • Lormet Community Federal Credit Unioin
The Spike Meckler Law Firm • Lessing & Kryszak Co. • Piazza & Cooke-Szczepanski
Ryan-St. Marie Insurance • Deery & Gibbons • Honorable Thomas J. Elwell, Jr.
Hubbard & Hubbard • Ted Kalo, Lorain County Commissioner • Manning & Manning
Marcie & Associates • Honorable Mark J. Mihok • Riley, Resar & Associates
St. Marie Law Firm • Stringer, Stringer & Gaisor
Honorable Lisa Swenski and Zachary Simonoff • James N. Taylor Co., LPA
Thomas R. Theado • Trigilio & Stephenson • Honorable James T. Walther
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Announcements
Wickens, Herzer, Panza, Cook & Batista Co. recently announced that Amy DeLuca has been elected shareholder and director of the
firm. Congratulations to Amy!
The law firm of Zachary B. Simonoff Co., LPA announces that effective April 1, 2013, the law firm will be at their new address 600 Broadway, Lorain, Ohio 40452 (phone: 440-989-2752; fax: 440-244-0811; zsimonoff@simonofflaw.com).
Office Sharing Available at the Executive Building, 300 4th Street, Elyria. Share conference room, reception area and kitchen.
Arrangements can be made to share copy machine, fax, DSL and whatever additional cooperation you can think of. $100/month for
conference room privileges; $175/month cubicle; $300/month small office; $400/month larger office. The prices include off street
parking for you and your clients. If needed, there is space for your staff. Contact Jim Deery at a440-323-9500.
Office sharing available at FirstMerit Bank Building, 105 Court Street, 3rd Floor, Elyria, Ohio 44035. Very convenient to Elyria
Municipal Court and the Lorain County Common Pleas Court. Private office, conference room, reception area and secretarial services available. Call Attorneys John Morrisson at 440-323-3335 or Jim McClain at 440-322-0596.
Have an announcement you want to share with the members of the LCBA? Contact the office with the information.
If you have a change in your contact information, please let the LCBA know so that we may keep your information current.

LORAIN COUNTY BAR ASSOCIATION, INC.

GENERAL MEETING NOTICE
and Free Law Day CLE
Friday, May 3, 2013 • 11:30 a.m.
PLEASE TAKE NOTICE that the General Meeting of the Lorain County Bar Association is
being held on Friday, May 3, 2013, beginning promptly at 11:30 a.m., in the Jury Assembly
Room at the Lorain County Justice Center, 225 Court Street, 1st Floor, Elyria, Ohio.
The 2012-2013 Slate of Officers and Executive Committee Members will be presented at the
General Meeting.
The LCBA’s Law Day Festivities will immediately follow the General Meeting. The Essay
Contest winners will receive their awards at 12:00 noon and will be followed by a free 1.0
hour CLE ‘Anti-Human Trafficking Resources for Lawyers and Judges’ featuring Attorney
Karen Walsh, Director of the Collaborative Initiative to End Human Trafficking, and Mindy
Kuebler, Program Manager for the Sexual Assault Care Unit of the Nord Center.
Please plan to attend.
Lunch will be provided for those who attend the meeting (first come-first served).
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CALENDAR OF EVENTS
Seminars
04/12/13

3.25

1:00 p.m.

Employment Law Update 2013
LorMet Community Federal Credit Union

04/17/13

2.00

11:30 a.m.

Law Office Technology: Techie Tips for Attorneys
LorMet Community Federal Credit Union

04/26/13

1.00

11:30 a.m.

Collaborative Family Law Act
Jury Assembly Room

05/31/13

3.00

TBA

OVI Seminar (details to come)

06/14/13

3.00

1:00 p.m.

Disaster Planning for Attorneys
LorMet Community Federal Credit Union

06/21/13

5.50

9:00 a.m.

Foreclosure Law Update 2013
LorMet Community Federal Credit Union

08/09/13

5.50

9:00 a.m.

New Lawyers Seminar
Orchid Room, Miller Nature Preserve

11/14/13

TBA

8:30 a.m.

Annual Probate Seminar
Elyria Country Club

Social Events
Friday, April 5, 2013

8:00 a.m.

Off the Recorder Breakfast (Judge Burge)

Thursday, April 18, 2013

4:00 p.m.

Social Hour at Wolfey’s Bistro

Monday, June 3, 2013

12:30 p.m.

Golf Outing at Elyria Country Club

Friday, June 7, 2013

8:00 a.m.

Off the Record Breakfast (Judge Swenski)

12:00 noon

New Lawyers Committee meeting

Meetings
Thursday, April 11, 2013

Bellacinos
Thursday, April 18, 2013

4:30 p.m.

Domestic Relations Meeting
TBA

Tuesday, April 23, 2013

12:00 noon

Executive Committee Meeting
LCBA Offices

Monday, April 29, 2013

8:00 a.m.

Ethics Committee Meeting
Grand Jury Conference Room

Friday, May 3, 2013

12:00 noon

LCBA General Meeting/Law Day
Jury Assembly Room

(continued on following page)
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Meetings
Thursday, May 16, 2013

4:30 p.m.

Domestic Relations Meeting
TBA

Tuesday, May 21, 2013

4:45 p.m.

Juvenile Section Meeting
TBA

Wednesday, June 5, 2013

8:00 a.m.

Employment Law Section Meeting
Fauver, Keyse-Walker & Donovan

Friday, June 7, 2013

12:00 noon

LCBA Annual Meeting
Jury Assembly Room

Thursday, June 13, 2013

5:30 p.m.

Criminal Section Meeting
Location will be determined

Thursday, June 20, 2013

4:30 p.m.

Domestic Relations Meeting
TBA

Thursday, July 18, 2013

4:30 p.m.

Domestic Relations Meeting
TBA

Thursday, August 15, 2013

4:30 p.m.

Domestic Relations Meeting
TBA

Tuesday, August 20, 2013

4:45 p.m.

Juvenile Section Meeting
TBA

Thursday, September 19, 2013

4:30 p.m.

Domestic Relations Meeting
TBA

Thursday, September 19, 2013

5:30 p.m.

Criminal Section Meeting
Location will be determined

Thursday, October 17, 2013

4:30 p.m.

Domestic Relations Meeting
TBA

Tuesday, November 19, 2013

4:45 p.m.

Juvenile Section Meeting

Thursday, December 12, 2013

5:30 p.m.

Criminal Section Meeting

TBA
Location will be determined
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LCBA Annual Golf Outing
Monday, June 3, 2013
The Elyria Country Club
Get your Foursome Together!
(or we can match you up)
Shotgun Start at
12:30 p.m.
Dinner is at 5:30 p.m.
18 holes includes Lunch,
Greens Fees & Cart
$130 golf & dinner
$105 golf only
$25 dinner only
Watch your mail for registration or
call the LCBA at 440-323-8416
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