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2013 LCBA Annual Golf Outing
The Lorain County Bar Association held its annual golf outing on Monday, June 3, 2013, at the Elyria Country Club.
The weather was absolutely beautiful. We had 71 golfers participate in the outing. The first place team with an
impressive score of 58 was comprised of Chris Cook, Brian Smith, Mike Lapos and Jim Moennich. Second place
team was John Gasior, Bob Murphy, Tom Stringer, and Kevin McDonough. Prizes were also awarded for closest
to the pin (Ken Lieux, Tom Stringer, John Gasior, and Elizabeth Smith) and longest drive (Dan Malloy and Jen
Berki). Congratulations!
Our sincere appreciation to the following: Dr. James Bedocs and New Health Concepts for sponsoring the lunches
and for providing the golf balls; Spencer Ryan and Ryan-St.Marie Insurance Company for once again sponsoring
the beer for the outing; Dan Cwalina for facilitating the outing at the Elyria Country Club; and all of the golfers that
participate in this annual event.
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Presidential Message • Tim Lubbe
This is my final President's Message. I have had quite a ride as President of the LCBA and am very fortunate to have had the pleasure of serving with a very talented group of individuals on the LCBA's
Executive Committee. Their dedication to this association is amazing. Thank you very much Barbara
Butler, Kurt Anderson, Andrea Kryszak, Jennifer Williams, Andy Young, Dan Gibbons, Frank Janik, and
Tom Theado. You have made my term as president quite enjoyable. I am confident that I am leaving this
organization in good hands with our incoming president, Barbara Aquilla Butler. Barb is definitely someone that has the talent and determination to lead this organization to even greater heights.
I also wish to thank all of the members of the Lorain County Bar Association for their help and support
throughout the year. This has been a wonderful year for me, and I hope for you as well. In these difficult
economic times, we have remained solvent and continue to add new members. Where some bar associations are laboring, we are thriving.
One of my goals as president was to encourage involvement by our members. I urge those of you whose contact with the Bar Association is
limited to reading this publication or attending one or two seminars a year to get involved in the many sections and committees that are
offered. I am certain you can find something that interests you. We are truly blessed to have such a remarkable association at our fingertips.
Before I fade completely away, I want to take a moment to offer a special thank you to Tom Theado (the immediate past president) for
leaving things so well-tended to, and for his 14 years of service and dedication to the Lorain County Bar Association. He joined the
Executive Committee on June 7, 1999 and retired from it on June 7, 2013. Tom's contribution to this association is immeasurable and I
am honored to have served alongside him.
It has truly been my pleasure.

News from the Recorder's Office
Judy Nedwick, Lorain County Recorder
I hope you are well and enjoying the nicer weather. I want to start off by saying how pleased I am with the
Trust Law seminar that was held at Kalahari last month. The speaker was excellent and the arraignments
at Kalahari were very well done. Thank you to the Bar Association for setting this up. It is always a pleasure to work with you.
County Recorders across the state have been reading up on the new trust law. And although we haven't
seen any yet here in Lorain County, I'm sure a few of you may have clients that will be interested in these
new legal mechanisms.
The Ohio Recorder's Association just held their Summer CE session near Dayton. This session covered new legislation that will clean up
some outdated language currently in the ORC. There is also legislation supporting the recorder's technology fund. This is part of the budget bill and it requires the county board of commissioners to provide money requested by the recorder to purchase new or upgraded equipment and software. This is a very important piece of legislation that will go a long way towards providing better access to recorder's documents and services.
As always, I appreciate your input and value your opinions. If you're in the area, stop in and say hello. My door is always open for you.
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Juvenile Record-Sealing and Expungement Law Since SB 337
Stephanie S. Pinskey
When the 129th General Assembly passed Amended Substitute Senate Bill Number 337 (SB 337) that took effect on September 28, 2012,
sweeping changes in many areas of the law occurred. Juvenile record-sealing was no exception. This article presents a general overview
of the juvenile record-sealing and expungement process in order to provide a context for the changes that the bill effected.
Basics of Juvenile Record-Sealing/Expungement
Sealing and expunging are two different things when speaking in terms of a juvenile record. A juvenile record must first be sealed before
it can be expunged. Sealing a record means that the juvenile's file is no longer housed in the court's main records, but is in a separate
location and is only accessible by the juvenile court in limited circumstances. Additionally, any office or agency that accessed the record
is also ordered to seal any references it may have to the record. Expunging a record means that the file has been physically destroyed and
must be permanently deleted from the court's records and from any other office or agency that possesses any such record.
Sealing of Juvenile Records
R.C. ß 2151.356 governs the sealing of juvenile records.A person must apply to the court in which they were adjudicated a delinquent
child (remember, a juvenile offender is not convicted of a crime, but is adjudicated delinquent) to ask that the juvenile record be sealed,
but at the time of the application, the person cannot have a pending juvenile delinquency case in that court. Other than restrictions in
what types of offenses can be sealed, there is no limit on the number of juvenile records that one can seal. Also, most juvenile courts have
sealing/expungement forms in the clerk's office and statutorily, the clerk of court may not collect a filing fee. (The Lorain County Juvenile
Clerk's Office has forms readily available for the public to fill out that are very user-friendly.)
Once the person applies to the juvenile court to have a juvenile record sealed, the prosecutor has thirty days from receiving notice of the
application to seal the records to file a response, if the prosecutor so chooses. If the prosecutor does not file a response, or files a response
indicating no objection to the sealing, the court has discretion to order the records sealed with or without a hearing. If the court does
decide to hold a hearing, it must do so within thirty days of making the decision to have a hearing. If the prosecutor does file a response
that objects to the sealing, the court is required to hold a hearing on the application to seal the record within thirty days of receiving the
prosecutor's response.
The court may order the records to be sealed after a hearing, if the court conducts one, or after due consideration, if the court finds that
the person has been rehabilitated to a satisfactory degree (see Determining Eligibility below).
(Please be aware, there are exceptions made in R.C. ß 2151.358 (Expungement of Sealed Records) pertaining to the sealing of juvenile
records for persons that are/were the subject of a civil case, a protection order or a consent agreement that are not discussed in this article.)
Expungement of Sealed Juvenile Records
R.C. ß 2151.358 governs the expungement of sealed juvenile records. A sealed record may be expunged any time after it is sealed and
one may actually file for the expungement at the same time as the application to seal is made. If the sealing is granted, expungement can
be ordered in the same hearing or contained within the same Order/Decision as the sealing. Note, it is not automatically expunged after
it is sealed, a person must apply for the expunging of the sealed record. If a person does not apply for expungement after sealing a juvenile record, expungement is supposed to occur automatically, five years after the court issues the sealing order, or when the person turns
23-years-old, whichever comes first.
As with sealing, the prosecutor is afforded thirty days to file a response to the person's application to expunge a juvenile record. If the
prosecutor does not file a response or indicates no objection to the expungement in a response, the court has discretion to expunge the
sealed records with or without a hearing. If the court does decide to hold a hearing, it must do so within thirty days of making the decision to have a hearing. If the prosecutor does file a response that objects to the expungement, the court is required to hold a hearing on
the application to expunge the sealed records within thirty days of receiving the prosecutor's response.
The court may order the records expunged after a hearing, if the court conducts one, or after due consideration, if the court finds that the
person has been rehabilitated to a satisfactory degree, determination of which is similar to the enumerated factors in R.C. ß 2151.356.

(continued on following page)
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Major Changes
SB 337 did not technically alter any of the language in R.C. ß2151.358 (Expungement of Sealed Records); however, in altering who is
eligible for sealing of juvenile records, the bill indirectly affected the subsequent expungement of the sealed records.
Offenses
The first major change that SB 337 had on the juvenile record-sealing law was that it removed two offenses from the list of acts that previously could not be sealed. Prior to the law taking effect, when a juvenile was adjudicated a delinquent child for murder, aggravated
murder, rape, sexual battery, or gross sexual imposition, the court was prohibited from sealing such a record. SB 337 removes sexual battery and gross sexual imposition from this list and permits a court to seal a person's record that was once adjudicated delinquent for those
offenses.
Timing
A second major change that SB 337 had on the juvenile record-sealing law was that it significantly decreased the length of time that a
person had to wait before petitioning the court to seal his or her record. Under the prior R.C. ß 2151.356, a person had to wait two years
after certain triggering events (see below) in order to petition the court to seal the record; now, a person must only wait six months before
making an application or motion to seal any eligible juvenile record.
Further, another change that SB 337 caused was on the above-mentioned triggering events, by incorporating an additional event after which
the juvenile may apply for record-sealing. Pre-SB 337, the person had to wait the specified time period (previously two years, now six
months) after the later of either: 1) 'The termination of any order made by the court in relation to the adjudication; or 2) 'The unconditional
discharge of the person from the department of youth services with respect to a dispositional order made in relation to the adjudication or
from an institution or facility to which the person was committed pursuant to a dispositional order made in relation to the adjudication.’
The language of R.C. ß 2151.356(C)(1) now reads, 'The motion or application may be made at any time after six months after any of the
following events occur: ‘ (emphasis added) and adds a third triggering event: 'The court enters an order under section 2152.84 or 2152.85
of the Revised Code that contains a determination that the child is no longer a juvenile offender registrant.’ (R.C. ß 2152.84 permits a
hearing to review the effectiveness of disposition and of any treatment and R.C. ß 2152.85 permits a juvenile registrant to petition the
judge for reclassification or declassification.)
Determining Eligibility
A fourth change that occurred to the juvenile record-sealing law as a result of SB 337 was that another factor was added for the court to
consider when determining whether the person has been satisfactorily rehabilitated. Originally, under R.C. ß 2151.356(C)(2)(e), the court
had five factors it may consider: 1) The age of the person; 2) The nature of the case; 3) The cessation or continuation of delinquent,
unruly, or criminal behavior; 4) The education and employment history of the person; 5) Any other circumstances that may relate to the
rehabilitation of the person who is the subject of the records under consideration.
SB 337 added a sixth factor to R.C. ß 2151.356(C)(2)(e): 'The granting of a new tier classification or declassification from the juvenile
offender registry pursuant to section 2152.85 of the Revised Code, except for public registry-qualified juvenile offender registrants.’
Filing Fee
A more minor change, but a much-needed one, is that R.C. ß 2151.356(C)(1) now states that the court may not require a filing fee when
a person is applying to have their juvenile records
sealed. Prior to SB 337, there was no language in the
statute governing the filing fee.
More Information
For more information on juvenile record-sealing and
expungement and for links to forms used in other counties, visit the Office of the Ohio Public Defender website
at: http://www.opd.ohio.gov/Juvenile/JV_Sealing.htm.
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Criminal Defendant’s Public Records Request for Information that is Subject
to Discovery Triggers State’s Right to Demand Reciprocal Discovery
Dennis Whalen
The Supreme Court of Ohio ruled today that when the defendant in a criminal case directly or indirectly makes a public records request
for information that could have been obtained from the state through a discovery demand, the public records request is the equivalent of
a demand for discovery, and it triggers the defendant's duty under Ohio Criminal Rule 16 to provide reciprocal discovery to the state.
The court's 4-3 majority decision, authored by Justice Terrence O'Donnell, reversed a ruling by the First District Court of Appeals.
The case arose from a December 20, 2010 traffic stop in Hamilton County during which Sergeant Cory Wright of the Ohio State Highway
Patrol arrested Gary Athon and charged him with operating a motor vehicle while under the influence of alcohol, speeding, and failing
to reinstate his driver's license. Athon, represented by attorney Steven Adams, pleaded not guilty to the charges.
Rather than filing a request with the prosecutor under Ohio Crim.R. 16 for discovery of police reports, blood alcohol test results and other
documents related to Athon's case, Adams asked another attorney, Christopher Finney, to obtain evidence related to Athon's arrest by filing a public records request with the Highway Patrol. Finney's public records request did not identify Athon as the subject of the requested records , but instead asked for copies of patrol car audio and video recordings, incident reports, and other documents pertaining to 'any
OVI arrests' made by Sergeant Wright on the date Athon was arrested.
The State Highway Patrol provided Finney with recordings of the traffic stop on DVD and CD as well as hundreds of pages of documents related to the testing equipment that was used to determine Athon's blood alcohol content on the night of his arrest. Finney then
delivered these records to Adams.
The state subsequently moved the trial court to compel Athon to provide discovery regarding the witnesses and evidence Athon intended to present at trial, asserting that the public records request amounted to a demand for discovery and triggered a reciprocal duty of disclosure by the defendant pursuant to Crim.R. 16(H). The trial court determined that Finney had obtained public records related to Athon's
arrest 'at the request of a straw person' and then provided them to Athon. It therefore ordered Athon to provide discovery to the state,
finding that 'when the Defendant, via other people, requested and received public records from an agent of the State of Ohio in this contested criminal proceeding, the request is in effect, a demand for discovery on the State of Ohio.’
Athon appealed. On review, the First District Court of Appeals reversed the trial court's reciprocal discovery order, holding that 'a public
records request by a criminal defendant, or on behalf of a criminal defendant, seeking public records pertaining to his or her pending criminal case is not tantamount to a demand for discovery. Such a request does not trigger a defendant's duty of disclosure under Crim.R. 16(H).’
The state sought and was granted Supreme Court review of the First District's ruling.
Writing for the majority in today's decision, Justice O'Donnell said the case presented the court with two issues: 'whether an accused in
a criminal case may request public records to obtain information that could be demanded from the state during discovery, and if so,
whether such a request triggers a reciprocal duty of disclosure to the state.’
In addressing those questions, Justice O'Donnell noted that in a 1994 decision, State ex rel. Steckman v. Jackson, the Ohio Supreme Court held
that 'the Public Record Act permits anyone to obtain public records pursuant to R.C. 149.43(A), regardless of purpose, but that in a criminal proceeding, a defendant may use only Crim.R. 16 to obtain discovery.’
Justice O'Donnell wrote:’(O)ur decision in Steckman does not bar an
accused from obtaining public records that are otherwise available to
the public. Although R.C. 149.43 provides an independent basis for
obtaining information potentially relevant to a criminal proceeding, it
is not a substitute for and does not supersede the requirements of
criminal discovery pursuant to Crim.R. 16. As we reiterated in State
v. Palmer, (2007) ‘(t]he philosophy of the Criminal Rules is to remove
the element of gamesmanship from a trial. The purpose of discovery
rules is to prevent surprise and the secreting of evidence favorable to
one party. The overall purpose is to produce a fair trial.’
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In 2010, this court amended the discovery process in criminal cases. Crim.R. 16(A) now states, ‘This rule is to provide all parties in a
criminal case with the information necessary for a full and fair adjudication of the facts, to protect the integrity of the justice system and
the rights of defendants, and to protect the well-being of witnesses, victims, and society at large.’ Crim.R. 16(A) further indicates that
‘[a]ll duties and remedies are subject to a standard of due diligence, apply to the defense and the prosecution equally, and are intended
to be reciprocal.”
“We continue to recognize that neither R.C. 149.43 nor Crim.R. 16 precludes an accused from obtaining public records from law enforcement agencies, but Crim.R. 16 is specific to the procedure in criminal cases and therefore is the preferred mechanism to obtain discovery from the state.’...Athon’s claim that he is not subject to reciprocal discovery because he has not made a demand on the state is not
well taken. When an accused directly or indirectly makes a public records request for information that could be obtained from the prosecutor through discovery, the request is the equivalent of a demand for discovery and triggers a duty to provide reciprocal discovery as
contemplated by Crim.R. 16. Our resolution here accords with decisions of federal circuit courts holding that the Freedom of Information
Act is not a substitute for discovery in criminal cases.’”
Justice O’Donnell’s opinion was joined by Chief Justice Maureen O’Connor and Justices Judith Ann Lanzinger and Judith L. French.
Justice Sharon L. Kennedy entered a dissenting opinion, joined by Justices Paul E. Pfeifer and William M. O’Neill, stating that in her view
the majority’s position is contrary to the plain language of Crim.R.16. Justice Kennedy wrote: ‘Crim.R. 16(A) contains much aspirational
language but only one requirement. That requirement - that all parties supplement their discovery disclosures - is not triggered until the
defense makes a demand for discovery. Nothing in the rule supports the majority’s holding that a ‘public records request [direct or indirect] is the equivalent of a [defendant’s] demand for discovery, and a reciprocal duty of disclosure arises in accordance with Crim.R. 16.’”
“While I am sympathetic to the concerns of the state, I believe that any amendments to Crim.R. 16(A) should be made through our rulemaking authority under Article IV, Section 5(B) of the Ohio Constitution... I encourage the Commission on the Rules of Practice and
Procedure to review the effects of Crim.R. 16(A) and recommend necessary changes to it after careful study, and this court should amend
the rule, if necessary, after public comment. But to respect our rule-making procedure and follow our precedent, I would affirm
the judgment of the court of appeals.”
2012-0628. State v. Athon, Slip Opinion No. 2013-Ohio-1956.Hamilton App. Nos. C-110236, C-110237, C-110238, C-110239, and
C-110290,2012-Ohio-765. Judgment reversed. O’Connor, C.J., and O’Donnell, Lanzinger and French, JJ., concur. Pfeifer, Kennedy, and
O’Neill, JJ., dissent.Opinion: http://www.supremecourt.ohio.gov/rod/docs/pdf/0/2013/2013-Ohio-1956.pdf
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Lawyers Working for Multiple Firms Permissible
Brett Crow
The Ohio Supreme Court Board of Commissioners on Grievances & Discipline no longer advises that a lawyer may not practice with
more than one firm in Ohio at the same time, according to an advisory opinion.
Finding 'substantial justification for a new perspective on practice in multiple firms' and considering 'the context of current rules and
modern practice,’ the board concluded in Opinion 2013-1 that practice in multiple firms can occur in compliance with the Rules of
Professional Conduct.
The board withdrew three previous advisory opinions on the issue. The reasoning behind the update includes, among other things, the
fact that other jurisdictions have ruled that the practice is permissible, an expanded definition of 'firm,’ and financial considerations for
lawyers in smaller communities who work more than one part-time job.
The opinion's syllabus gives the following guidance.
'A lawyer who engages in simultaneous practice in multiple firms must recognize the potential ethical issues connected with such practice. The lawyer has to be diligent in avoiding conflicts of interest, and the imputation of conflicts will apply across all associated 'firms.í
The lawyer is also required to scrupulously maintain client confidentiality and professional independence. As part of the lawyer's duty to
refrain from false, misleading, or non-verifiable communications about the lawyer or the lawyer's services, the lawyer must inform his
or her clients of all multiple firm associations.’
Advisory Opinions of the Board of Commissioners on Grievances and Discipline are informal, nonbinding opinions in response to
prospective or hypothetical questions regarding the application of the Supreme Court Rules for the Government of the Bar of Ohio, the
Supreme Court Rules for the Government of the Judiciary, the Ohio Rules of Professional Conduct, the Ohio Code of Judicial Conduct,
and the Attorney's Oath of Office.
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Tom Theado
Executive Committee Member 1999-2013
Tom Theado finished his term as Immediate Past President on the LCBA's Executive Committee on June 7, 2013. This means that after
14 years, he is officially no longer a member of the Executive Committee. The date is ironic because he was sworn in to serve on the
Executive Committee on June 7, 1999. Tom was honored for his immeasurable contributions to the LCBA at the Annual Meeting. He
was presented with a plaque with the inscription: 'In sincere appreciation of your dedication to the Lorain County Bar Association, and
in recognition of your invaluable contributions and devoted service’
Those that served with Tom on the Committee know how dedicated he was. He came to each and every meeting fully prepared and his
insights and contributions aided in furthering the mission of the association. Those insights and contributions will be sorely missed.
Thank you, Tom, for your years and years and years of dedication to the LCBA. Your enthusiasm and keenness will truly be missed.
The Committee will have a large void that will not be easily filled.
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Residential Mortgage Servicing Company is Not ‘Supplier’
Subject to Ohio Consumer Sales Practices Act
Dennis Whalen
The Supreme Court of Ohio ruled today that the servicing of a borrower's residential mortgage is not a 'consumer transaction,’ and a business entity that
services residential mortgages is not a 'supplier' as those terms are defined in the Ohio Consumer Sales Practices Act (CSPA).
The court's 5-2 majority decision, authored by Chief Justice Maureen O'Connor, was issued in response to two certified questions of state law the justices
were asked to address by the U.S. District Court for the Northern District of Ohio. The state law questions arose during the litigation of a civil lawsuit
brought by an Ohio homeowner against a mortgage servicing company in federal court. That suit remains pending.
According to a description of the case provided by the district court, Ohio homeowner Sondra Anderson filed suit against Barclay's Capital Real Estate Inc.,
d.b.a. HomEq ('HomEq'), alleging that HomEq had engaged in unfair or unconscionable business practices in its dealings with her while acting as
servicing agent for the financial institution that held Anderson's home mortgage.
The federal court determined that the interpretation of two sections of the Ohio CSPA, R.C. 1345.01(A) and (C), might determine the outcome of the
litigation. It found, however, that there were no definitive state court decisions that provided clear guidance on whether the statute applied to the relationship between a residential mortgage borrower and a third-party business entity like HomEq, which is not itself a lending institution but acts as an agent of
the lender by collecting monthly mortgage payments, late fees and other assessments, and handling other day-to-day interactions between the lender and its
residential mortgage customers. Rather than deciding that state law question itself, the federal court asked the Ohio Supreme Court to do so. That practice
is common, and allows the highest state courts to give guidance to federal courts faced with state law questions.
In today's decision, Chief Justice O'Connor wrote: 'The CSPA prohibits unfair or deceptive acts and unconscionable acts or practices by suppliers in consumer transactions whether they occur before, during, or after the transaction. ...The CSPA defines a 'consumer transaction' to be 'a sale, lease, assignment,
award by chance, or other transfer of an item of goods, a service, a franchise, or an intangible, to an individual for purposes that are primarily personal,
family, or household, or solicitation to supply any of these things.’
(continued on following page)
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'The first question asks whether the servicing of a borrower's residential mortgage loan constitutes a 'consumer transaction' as defined in the Ohio Consumer
Sales Practices Act, R.C. 1345.01(A)? It does not. In the servicing of a real estate mortgage, one essential element of R.C. 1345.01(A) is not met: there is
no sale, lease, assignment, award by chance, or other transfer of a service to a consumer. Mortgage servicing is a contractual agreement between the
mortgage servicer and the financial institution that owns both the note and mortgage. Mortgage servicing is carried out in the absence of a contract between
the borrower and the mortgage servicer.
'We recognize that the mortgage servicer's duties may involve direct and indirect interactions with borrowers on behalf of the financial institution. Sometimes
the mortgage servicer may even assist the borrower in modifying the terms of the note, but the mortgage servicer undertakes the negotiation not for itself
but on behalf of the financial institution. These interactions do not satisfy the language found in R.C. 1345.01(A). Instead, mortgage servicing, similar to
appraisal services and title services, is a 'collateral service' associated with a pure real estate transaction.’
'Moreover, transactions between mortgage service providers and homeowners are not 'consumer transactions' within the meaning of the CSPA because there
is no 'transfer of an item of goods, a service, a franchise, or an intangible, to an individual.’ ... (T)he mortgage servicer neither sells nor gives the borrower
the services it provides to the owner of the mortgage and note. A mortgage servicer provides a service to a financial institution, but providing such a service to a financial institution is neither analogous to transferring a service to a borrower nor sufficient to impose liability under the CSPA. ... (U)nder a plain
reading of the statute, the servicing of a borrower's residential mortgage loan is not a 'consumer transaction' as defined in R.C. 1345.01(A). The statute simply cannot be read to cover instances in which a financial institution contracts with an entity to service its loans and mortgages.’
The Chief Justice also pointed out that the General Assembly amended the CSPA in 2007 by extending its provisions to cover three types of entities involved
in mortgage transactions: loan officers, mortgage brokers, and nonbank mortgage lenders. She noted, however, that a subsequent bill that would have
expressly brought mortgage servicers within the ambit of the CSBA was not adopted by the legislature. 'We conclude that the General Assembly's rejection
of the proposed amendment supports our conclusion that mortgage servicers are not covered by the current language of R.C. Chapter 1345,î wrote Chief
Justice O'Connor. 'If the General Assembly is dissatisfied with our interpretation, it may amend the Revised Code.’
With regard to the second certified question regarding whether mortgage servicers are subject to the CSBA as 'suppliers ... engaged in the business of
effecting or soliciting consumer transactions,” the Chief Justice again found the role played by entities such as HomeEq does not place them within the
statutory definition.
She wrote: “ ‘Supplier' means a seller, lessor, assignor, franchisor, or other person engaged in the business of effecting or soliciting consumer transactions, whether or not the person deals directly with the consumer.’ ... (U)nder the CSPA, 'suppliers' are those that cause a consumer transaction to happen or that seek to enter into a consumer transaction. Here, HomEq does not engage in the business of effecting or soliciting consumer transactions. The
residential mortgage transaction is a transaction that occurs between the financial institution and the borrower. Mortgage servicers are not part of this
transaction. And simply servicing the mortgage is not causing a consumer transaction to happen. Similarly, mortgage servicers do not seek to enter into
consumer transactions with borrowers. We therefore have little trouble concluding that an entity that services a residential mortgage loan is not a 'supplier' as defined in R.C. 1345.01(C).’
Justice William M. O'Neill entered a dissenting opinion in which he noted that, while the majority decision focuses on the lack of direct involvement by a
mortgage servicing company in the mortgage loan transaction between a lender and homeowner, the exclusions from coverage set forth in the CSPA are
based primarily on the identity or type of a commercial enterprise that interacts with consumers rather than on the nature of its transactions.
Justice O'Neill wrote that, in his view, because the CSPA is a remedial law that must be liberally construed in favor of consumers, and mortgage servicing
entitles like HomEq do not fit within any of the categories of businesses that are expressly excluded from the act's provisions, he would hold that they are
not exempt from the law's requirements, and their services therefore constitute consumer transactions that are covered by the CSPA.
2011-0908. Anderson v. Barclay’s Capital Real Estate, Inc., Slip Opinion No. 2013-Ohio-1933. Certified Questions of State Law, United States District
Court, Northern District of Ohio, Western Division, No. 3:09-cv-02335-JGC. The certified questions of state law are answered in the negative. O’Connor,
C.J., and O’Donnell, Lanzinger, and Kennedy, JJ., concur. French, J., concurs in judgment only. Pfeifer and O’Neill, JJ., dissent.
Opinion: http://www.supremecourt.ohio.gov/rod/docs/pdf/0/2013/2013-Ohio-1933.pdf
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Appeal Argued in Breathlyzer Case
By Jim Phillips
A prosecutor for the city of Athens argued before an appeals court Thursday that a local judge made a mistake when he ruled that the city
couldn't use evidence from a controversial alcohol breath-testing machine in two drunk-driving cases.
The ruling by Athens County Municipal Judge William A. Grim "created a result that is probably not unintentional, but absurd," argued
prosecutor Tracy Meek - namely, that the city can't introduce results from the Intoxilyzer 8000 machine as evidence, and therefore can't
prosecute some DUI cases.
The city last year appealed Grim's ruling in two drunk-driving cases, one involving a Cincinnati man and the other an Ohio University
student. The cases have been combined for the purposes of appeal.
Both defendants were stopped by police and given breath-tests, and both showed blood alcohol levels well over the legal limit. In each case,
however, Grim ruled that these testing results could not be used as evidence because after "an exhaustive search" of state laws and regulations, he had found no standards "explicitly written for an operator access card" that would qualify anyone to operate the Intoxilyzer 8000.
The judge noted in his ruling that in a 1994 case, State v. Ripple, the Ohio Supreme Court found drug-testing results inadmissible unless
the testing is done in accordance with standards promulgated by the state Department of Health. That standard is "strict compliance,"
Grim wrote, and should be applied to the Intoxilyzer 8000. This essentially means that until the state codifies some operator standards
explicitly for that machine, no one is legally qualified to use it.
Meek argued that Grim is applying the wrong legal standard when he demands "strict compliance." The state regulation referenced by
the judge "should have been construed liberally, instead of strictly," she said. When this is done, according to Meek, it's clear that other
parts of state code allow for officers to be qualified to operate the 8000.
Asked by one of the appellate judges why the Department of Health didn't promulgate regulations that clearly specify how to qualify to
run the machine, Meek replied, "I can't answer for the director of health."
Judge William Harsha responded that if Ohio law and regulations don't include the required language, Grim had no choice but to reject
the findings of the 8000. "The judge is charged to follow the law," he said.
Defense attorney Jon Saia said he believes Grim's legal analysis in the case is accurate. He said the appeals court should be aware of what
he called the "broader picture" behind the disputes about the Intoxilzyer 8000. Saia suggested that the Department of Health wrote the
regulations on breath-testing to try to make sure that anyone qualified to use the 8000 would not be qualified to use any other breathtesting machine, thus guaranteeing that all police agencies in the state would have to buy the newer machine. "I think the state set out to
do something," he alleged. "The design there was so that we could force out the other machines, and just have the 8000. That's what they
were trying to do."
One issue that has come up in connection with the 8000 is that digital data from the machine is supposed to be transmitted to the
Department of Health, where it's stored online and is available for court cases. However, Saia alleged, there have been cases in which
defense attorneys have sought what appeared to them to be false results - including a case in which a defendant supposedly showed a
BAC level so high as to be physically impossible - and have found that it's been deleted. "They have lost data from the instrument," he
declared. "They simply can't provide data."
Meek acknowledged that the language in Ohio administrative code could be made much clearer on the topic of how an officer qualifies
to operate the 8000 machine. "As I stand here, I absolutely admit to you, it could have been written better," she said. "I don't know why
(clarifying language is) not there." However, she reiterated, standards for qualifying to use the machine can be inferred from reference
to other sections of state code. To not do so, she said, means the Intoxilzyer 8000 simply can't be used, which is an unacceptable outcome. "To exclude the entire machine... doesn't make sense," Meek insisted.
Reprinted with permission from The Athens News
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Due Process and the Internet
Justice Paul E. Pfeifer
This case presents a sort of collision between constitutional obligations and technological advancements. It began when PHH Mortgage
Corporation filed a foreclosure action against Michael S. Prater in April 2008.
The Clermont County Sheriff's Office scheduled the property to be sold at a sheriff's sale in January 2009. But the sheriff withdrew that
foreclosure sale at PHH's request. A new date was set for June, but was again withdrawn at PHH's request. A third sale was scheduled
for November 2009, but again, PHH requested it be withdrawn.
Each time, PHH received notice by mail of the date, time, and location of these sale dates. The notice of the third sale date was accompanied by a letter from the sheriff, which stated: 'In an effort to control the ever-increasing costs, effective December 31, 2009, the
Clermont County Sheriff's Office will be discontinuing the practice of sending sheriff sales property advertisements...”. The letter said
that future information about sheriff sales would be available online, and then gave the website address. In April 2010 the property was
scheduled for sale a fourth time. This time the sale went forward, and Scott A. Wolf purchased the real estate.
Afterward, PHH filed a motion in court to set aside the sale, claiming that it hadn't received written notice of the date and time of the
sale. The trial court denied PHH's motion. PHH appealed, but the court of appeals affirmed the trial court's judgment. After that, the case
came before us - the Supreme Court of Ohio - for final review.
In 1950, the United States Supreme Court held that 'an elementary and fundamental requirement of due process in any proceeding ... is
notice reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an
opportunity to present their objections.’ In other words, to satisfy the constitutional requirement of due process, all effort must be made
to notify interested parties of pending legal action.
That 1950 court went on to say that at a minimum, the Due Process Clause requires 'that deprivation of life, liberty or property by
adjudication be preceded by notice and opportunity for hearing appropriate to the nature of the case.’
(continued on following page)
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In that 1950 case, the court held that notice by newspaper publication was insufficient to notify people whose place of residence was
known. The court said that it would be 'idle to pretend that publication alone ... is a reliable means of acquainting interested parties of
the fact that their rights are before the courts.
'Chance alone brings to the attention of even a local resident an advertisement in small type inserted in the back pages of a newspaper.
Where the names and post office addresses of those affected by a proceeding are at hand, the reasons disappear for resort to means less
likely than the mails to apprise them of its pendency.’ In 1993, our court reached the same conclusion in a similar case.
In this case, Scott Wolf argued that PHH's attorney received actual notice from the sheriff's office that the date and location of the sheriff's sale would be found on the sheriff's website. But what Wolf referred to as actual notice was really notice of a change in the procedure of how notice would be given, not actual notice of the time, date, and location of the sale.
Instead of receiving notice by the traditional method of mail, PHH was required by the new notice procedure to continually monitor the
sheriff's website in order to glean the information. Wolf's argument confuses notice of the change in procedure with actual notice. Wolf
contended that unlike traditional newspaper publication, the notice letter was directed to PHH's attorney and advised him where to obtain
all the sale information. He also argued that instead of obtaining a local paper, the attorney could immediately access the website information from his computer 200 miles away in Cleveland. And he maintained that unlike traditional print publication, the sheriff's website
displays information for months prior to the sale, which makes it continuously accessible.
Many of these assertions may be accurate, but they still don't overcome the due process issue, because the sheriff's new Internet notice
procedure shifts the burden of notification from the sheriff's office to the person to whom the notice is directed.
Rather than sending notice by mail to those parties whose names and addresses are known, the new notice system transfers the burden
to the parties to take active steps to research and monitor the information.
While the interest in using technology to conserve resources is understandable, we determined that notice by Internet posting is more
akin to publication in a newspaper, and due process demands more in this instance.
In addition, requiring parties to first read a notice that directs
them to a website to then search for information that could
just as readily have been a part of the original notice poses an
additional, unnecessary burden on the party, particularly for
those that don't have readily available high-speed Internet
access or the skills to navigate the websites.
Last year, it was reported that 32 percent of households in the
United States do not use the Internet at home. And senior citizens access the Internet at a notably lower rate than other
adults. Clearly, notice that misses such a large percentage of
its intended audience does not constitute the notice our
Constitution demands when property is in jeopardy.
Mail is not the only form of notice that would satisfy due
process, but under the facts of this case, requiring a party to
look at a website to find notice of the date and time of a sheriff's sale is insufficient.
By a seven-to-zero vote we concluded that notice through the
Internet, which is more akin to notice by publication in a
newspaper, is simply not sufficient or reasonably calculated
to provide actual notice to all interested parties. We therefore
reversed the judgment of the court of appeals denying PHH's
motion to set aside the sheriff's sale.
The case referred to is PHH Mtge. Corp. v. Prater, 133 Ohio
St.3d 91, 2012-Ohio-3931. Case No. 2011-1526. Decided
September 6, 2012. Majority opinion written by Justice
Evelyn Lundberg Stratton.
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Lawyers Texting for Clients Deemed OK by Disciplinary Board
Brett Crow
Ohio lawyers can text prospective clients if they comply with applicable rules and abide by restrictions, according to an Ohio Supreme
Court Board of Commissioners on Grievances & Discipline advisory opinion.
Opinion 2013-2 notes that Prof.Cond.R. 7.2, which governs lawyer advertising, allows text message advertising but 'all lawyer advertising, including text message advertising, must comply with Prof.Cond.R. 7.1 and 7.3.’
The opinion's ethical guidance examines the implications of text message advertising in light of these rules.
Under Rule 7.1, 'the text message may not contain a false, misleading, or nonverifiable communication about the lawyer or the lawyer's
service.’
The opinion cites additional requirements under Rule 7.3. The text cannot create a 'real-time' interaction or involve coercion, duress, or
harassment. The lawyer must state how he or she learned of the prospective client's need for legal services. A lawyer must verify that a
prospective client who's a defendant in a civil case has been served. Texts sent within 30 days of an accident or disaster must include the
'Understanding Your Rights' statement in the body of the text and not as a link, attachment, or photograph.
In addition to the requirements under the rules, the opinion also identified three practical considerations.
• 'First, the text message should not create a cost to the prospective client.’
• 'Second, the lawyer should be mindful of the age of the recipient of the text message.’
• 'Finally, lawyers must use due diligence to ensure that any text message advertisement or solicitation complies with the applicable
federal and state telemarketing laws.’
Advisory Opinions of the Board of Commissioners on Grievances and Discipline are informal, nonbinding opinions in response to
prospective or hypothetical questions regarding the application of the Supreme Court Rules for the Government of the Bar of Ohio, the
Supreme Court Rules for the Government of the Judiciary, the Ohio Rules of Professional Conduct, the Ohio Code of Judicial Conduct,
and the Attorney's Oath of Office.
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Lawyer Referral Service
Modest Means Program
On July 1, the Lorain County Bar Association will kick off its Modest Means Program. We are excited to be able to offer this much-needed
service to our community and to our members. The preliminary stages of the program will focus on domestic relations referrals but we
are hopeful that we will be able to include other areas of practice in the very near future.
This program is geared to assist low-income individuals in the Lorain County area living paycheck to paycheck that cannot afford
market rate legal representation or a large retainer fee. This program will match up these individuals with an attorney that is willing to
assist them with their legal needs for a reduced fee.
By joining the MMP as a referral source, you will not only help out members of our community that would otherwise have nowhere to turn,
you will gain valuable experience, expand your client base, establish yourself in the legal community, and maintain a steady work flow.
Please contact Jeannie or Tammie at the LCBA office (440-323-8416) for more information on this program.

Announcements
The law firm of Trigilio & Stephenson PLL is pleased to announce that Josh G. Funkhouser has joined the firm as an associate.
Wickens, Herzer, Panza, Cook & Batista law firm has announced the addition of Brian W. Bonham. He has joined the Business
Organization & Tax Department where his focus is on business and corporate law, real estate law and education law.
Attorney Melissa Kobasher is pleased to announce that her firm has relocated its offices to 124 Middle Ave., Ste. 800, Elyria, OH 44035.
Telephone numbers are 440-282-3755 and 440-328-3312; and fax is 440-323-2332. Email: kobasherlaw@gmail..com.
The LCBA would like to welcome the following new members: Gerald Baker, Adam Bryda, John Grecol, Douglas Henry,
Christopher Lenahan, and Mark Marshall.

10 Ways to Kill Ants… Organically
1. Baking soda is poisonous to ants, sprinkle it around your plants to ensure ants will stay away.
2. Flour & Baby Powder will keep ants from reaching your plants, ants will not cross the powder – so circle your plants with it.
3. You can use coffee grounds, chili powder, cinnamon, peppermint or black pepper. All deter ants and if you pour coffee grounds
directly on an anthill, they will eat the coffee grounds and implode.
4. Grits, instant rice & cream of wheat can be sprinkled around plants. The ant will eat a piece of whichever you sprinkle, drink water
and the grain expands and kills the ant.
5. Fill a spray bottle with 1 part vinegar and 1 part water and spray on plants. The acid in vinegar will kill ants.
6. Mix together one-third cup of molasses, six tablespoons of sugar, and six tablespoons of active dry yeast into a smooth paste. Use the
mixture to coat strips of cardboard. Keep out of reach of pets and small children. You can leave mixture on a saucer outside anthill
and they’ll eat it and die!
7. Fold contact paper in half, with the sticky side out and make a circle around base of plant. The ants get stuck on the paper – problem solved.
8. Cut off the bottom of a paper cup and cut a slit up the side of the cup and coat outside with vaseline and place around base of plant.
You can also use packing tape.
9. Mix one cup of borax, two-thirds a cup sugar and one cup water. Dip cotton balls in the solution and place in areas near your anthill.
Ants will leave the plants alone and ingest the sweet mixture. The borax kills the ants.
10. Diatomaceous Earth is a commonly sold organic pesticide that will destroy the insect’s outer skeletons, causing the pests to die from
dehydration.
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Calendar of Events
Seminars
06/25/13

1.00

11:30 a.m.

Modest Means Training Seminar (Lunch Box) / County Commissioners' Hearing Room

08/09/13

5.50

9:00 a.m.

New Lawyers Seminar / Orchid Room, Miller Nature Preserve

09/06/13

2.00

11:30 a.m.

Lunchbox - Class Action Suits / LorMet Community Federal Credit Union

09/12/13

1.00

11:30 a.m.

Lunchbox - Preserving Issues for Appeal / Jury Assembly Room

11/14/13

TBA

8:30 a.m.

Annual Probate Seminar / Elyria Country Club

8:00 a.m.

Off the Record Breakfast / Judge Lisa Locke-Graves / Elyria Municipal Court

Social Events
Friday, August 2, 2013

Thursday, August 8, 2013 5:00 p.m.

Wine Tasting / Cork’s & Stubby’s

Thursday, August 15, 2013 7:00 p.m.

LCBA Night with Lake Erie Crushers

Meetings
Thursday, June 20, 2013 4:30 p.m.

Domestic Relations Meeting / Wood & Wine

Friday, June 21, 2013

12:00 noon Small/Solo Practitioners Committee / LCBA Offices

Monday, June 24, 2013

8:00 a.m.

Ethics Committee Meeting / Grand Jury Conference Room

Thursday, July 18, 2013

4:30 p.m.

Domestic Relations Meeting / TBA

Wednesday, July 24, 2013

8:00 a.m.

Small/Solo Practitioners Committee / LCBA Offices

Monday, July 29, 2013

8:00 a.m.

Ethics Committee Meeting / Grand Jury Conference Room

Thursday, August 15, 2013 4:30 p.m.
Friday, August 16, 2013

Domestic Relations Meeting / TBA

12:00 noon Executive Committee Meeting / LCBA Offices

Tuesday, August 20, 2013 4:45 p.m.

Juvenile Section Meeting / TBA

Wed., August 28, 2013

12:00 noon Small/Solo Practitioners Committee / LCBA Offices

Thursday, Sept.19, 2013

4:30 p.m.

Domestic Relations Meeting / TBA

Thursday, Sept.19, 2013

5:30 p.m.

Criminal Section Meeting / Location will be determined

Thursday, Oct.10, 2013

12:00 noon New Lawyers Committee / Panera Bread

Thursday, Oct.17, 2013

4:30 p.m.

Domestic Relations Meeting / TBA

Tuesday, Nov.19, 2013

4:45 p.m.

Juvenile Section Meeting / TBA

Thursday, Dec.12, 2013

5:30 p.m.

Criminal Section Meeting / Location will be determined
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